Attachment 3

CITY COUNCIL AGENDA REPORT

MEETING DATE: February 2, 2004 ITEM NUMBER:

SUBJECT: ORGANIZATION REVIEW/COST BENEFIT ANALYSIS OF THE CITY ATTORNEY'S OFFICE

DATE: JANUARY 14, 2004

FROM: ADMINISTRATIVE SERVICES DEPARTMENT
PRESENTATION HOWARD PERKINS, PERSONNEL MANAGER
BY:

FOR FURTHER INFORMATION CONTACT: HOWARD PERKINS AT 754-5169

RECOMMENDED ACTION:

1. Receive and file the Organizational Review of the Office of the City Attorney report
prepared by the consulting firm of Management Partners, Inc.

2. Appoint two Council Members to work with staff determined by the City Manager to
provide a proposed implementation plan based upon the preferred alternative.

BACKGROUND:

The consulting firm of Management Partners, Inc. was retained in September 2003 to
conduct an organizational review and cost/benefit analysis of the City Attorney’s Office,
and to provide recommendations on how legal services for Costa Mesa could best be
effectively and efficiently provided for the City Council and operating departments.

At the December 8th City Council Study Session, the results of the study and the research
findings were presented to the City Council.

ANALYSIS:
The commissioned organization assessment called for:

= A review of the functions, responsibilities, staffing levels and programs
currently assigned to the City Attorney’s Office and the services provided to
the City Council and operating departments;

= A review of workload and a determination as to whether the current
complement of attorneys is too high, too low or appropriate;

= And an examination of the advantages and disadvantages of retaining in-
house legal services versus contracting with an outside law firm.



Management Partners conducted interviews with 18 City officials to gather general
information on the current status of the City Attorney’s Office operations, identify service
levels and perceived problem areas, and gain insight into organizational dynamics.
Management Partners also identified 17 other California communities with populations or
geographic locations that made them comparable to Costa Mesa and then surveyed those
cities for relevant fiscal and staffing data in an effort to make responsible and relevant
comparisons and recommendations.

Management Partners provided its analysis in a December 2003 report and enumerated
16 recommendations for improvement in the following areas:

= The current organizational structure, staffing level and work assignments;

» The use of external counsel;

= Cost of legal service;

= Management issues; and

= Best approach for the City.
The City Council is requested to appoint two Council Members to work with staff
determined by the City Manager to provide a proposed implementation plan if changes with
the City Attorney’s Office is desired. A proposed implementation plan will then be

presented to the full City Council for authorization of how the future provision of legal
services for the City will be handled.

ALTERNATIVES CONSIDERED:

The alternatives that Council could consider for an implementation plan include:

e Contracting out for all legal services;

e Contracting out for select legal services and reorganizing some aspects of the
City Attorney’s Office;

e Maintaining the current operations and organization of the City Attorney’s Office;
and/or,

e Taking action on the list of recommendations presented within the Management
Partners organizational review report.

FISCAL REVIEW:

There is no fiscal impact on this item.

LEGAL REVIEW:

There is no legal review required for this item.

CONCLUSION:




Staff is requesting Council assistance in giving direction on how to proceed with the
Management Partners organizational review of the City Attorney’s Office. After the
appointed Council Members provide input to City staff, a proposed implementation plan if
changes are to be made regarding the provision of legal services for the City will then be
presented to the full City Council for authorization

HOWARD PERKINS STEVEN E. HAYMAN

Personnel Manager Administrative Services Director

ATTACHMENT: 1 City of Costa Mesa Organizational Review of the Office of the
City Attorney

DISTRIBUTION:  City Manager
City Attorney
Deputy City Clerk
Administrative Services Director
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December 8, 2003

Hen Mayor and Conncil
City of Coata Mesa

T7 Fair Dimve

Cogly Mesy, CA 92628-1200

Trear Mr., Mayor and Members of Council:

Managemant Partiers was relaine] by the City of Costa Mesa to conduct a review and
cost benefit analysis of the Office of the Cigy Attorey.

In avgordanes with the request for proposals and scope of work prepared by the City, we
have completed a thoreugh review of the Oflce. The analyss and recommendubions aoe
prorvided in this report.

Omee the report has been accepted by the City Council, Management Partners will assist
city staff in preparing a final action plan that can serve 1o guide the implementation of the
recommendations of the repor,

Throughout our work we recelved willing and helpful support rom you and Fom cach
nesmber of city stall with whom we consulted, That cooperation has eased our work
significantly, and we arc grateful forit. Special thanks go to City Manager Allan Roeder
and to Acting City Attorney Tom Woods for their help. We are pleased to have had this
apportanity to serve the City of Costa Mesa.

Sincerely,

Gerald E. Newfamer
I*resident

B0E Midvale Lane www.nansgementpartaers.com " Telephene/Fax
Sun Jose, CA 95126 408 OTE 2041
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L BACKGROUND

In Seprember 2003 {he City of Costa Mesa retained Management Parnecrs fo provide an
crganizational roview and’ costbenchit smalvsis of the Cily Allomey’s Office and provide
recommencdations on how legal services could hest be effectively and cfficiently provided for the
City Council and operating departments,

Specifically, this stody called for:

* A review of the functions, responsibililies, siaffing levels and programs currcntly
assigned o the City Attorney’s Office and the sorvices provided Lo the City Council and
operating departments;

® A review of workload and a determination 2= fo whether the current compliment of
attormeys 1% too high, too low or appropriate; and

*® . Anexamination of the advantages and disadvaniages of retaining in-housc logal services
versys eontracting with an outside law firm.

The City Attorney is appoinied by the Clty Council. In recent years, the Council has become
concerned about the operations of the City Atforney’s Office, particularly with regard Lo the
perfprmance; eost, and management of the Office. This study was requested by the Council a5 a
means of developing the facts and of oblining a neutral, independent perspective on the key
isgues.

The remainder of this report will review the methodology used by Management Pariners m

performing this study, the specific conclusions drawn from the analysis and 16 specific
recommendations for improvement, which are summanized in Altachment A.

Munagaement Pariners, fne. !
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II. STUDY APPROACH

In October 2003 Management Partners began this project by undertzking personal interviews
with 14 individuals, including the Mayor and members of the City Couneil, all employees within
the City Abforney’™s Office, and the City Manager and all department directors, plus the city’s
Personinel Manager and Risk Manager (sce Attachment B).  These intemdcws provided the
opportunity fo galher general information on the status of City Aftomey’s Office operations,
iderttify service levels and perceived problem sress, and gain insight into orgamizationsl
dynamics.

During the course of this review, Management Partners collected numerous documents from city
staff that relate to City Aftomey’s Office operations, inchuding budget information, annual
reports, organizational charts, and more. These ifems were reviewed and, when spproprate,
analyzed to provide further insight.

Having thoroughly examined the operations of the City Attorney”s Office, the next major task of
this study was to compare (or henchmark) the Costa Mesa City Attormey’s Office with logal
services in other cifics, a5 a basiz of analysis and learning. With the agreement of the City
Manager, Management Pariners identified 17 other Califomia communities with populations ar
geoeraphic lecations that made them comparable to Costs Mess, - Management Pariners then
surveyed these cities for relovant fisval and stalling data in an effort to make comparisons, A list
of the benchmark cities can be found as Attachment C.

Each step of the methodology served a5 a means of validating and cross checking the information
developed in other phases of the work to ullimately provide the city with insight regarding
current - eperalions, recommendations for improving service, and cfficlent use of employee
TESOUTTES

2 Manamement Pariners, nc.
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T ANALYSIS

The Cily of Costa Mesa is an active, ufl-service general law city. Incorporated in 1953, the ity
now has a population of 103,823, The city requires active and aggressive legal support to provide
responges to claims and Tawsuily apgainst the city, manage litigation of personpel matters
imrvolving the city’s 605 employces, and provide day-to-dav advice and assistance in preparation
of contracts, resolutions/ordinances, legal opinfons and other legal documents.

It should be said here that the very nature of a study of organization and proeess is o constantly
look for ways of improving the services. All of the good practices and procedurcs are (he
heginning point from which further improvement is sought As the lindings and
recommmendations for the City Attomey™s Office are reviewed, it is important to note thal &
management study attempls Lo focus on suggestions [ov improvement, not those matters that are
already adeguately addressed.

Human organizations are dynamic and constantly chunging. They are always adupling to the
cnvironment within which their employess work and are affected by the confinming flow of
inlernal changes. Where there are relevant or significant changes affecting matters under review,
an attempt has besn made to point them out so that the reader will sppresiate the context of the
amalysis.

The analysis of cument operations with recommendations for improvement has been organized

into five gectiong: cwrrent organizations] stracture, staffing lovel, and work assignments; usc of
external coumscl; vost of legal service; management issues: and best approach for Costa Mesa,

Manapement Partrers, Tne. 3
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A. Carrent Organizational Structure, Staffing Level, and Work Assignments

Currently, the Costa Mesa City Attorney’s Office has authorized staffing of six full-time
cquivalent employees (FTEs). The Office includes four aftorney positions and two suppart
stall, The City Allomey has been on leave since Oclober 2002 and the Assistant City Attorney
has been serving as Acting City Attorney in the interim. In addition, the Lepal Secretary
position has also been vacant since August 2002, The organizational structure of the Othee can
be illustrated as follows:

]
|
1
CITY ATTORMNEY |
{Wecanth i
ASSISTANT |
CITY ATTORNEY |
T. Woad |
|
|
I
SEMICR DEF"LIT'r! DEFUTY PARALEGALY LEGAL
CITY ATTORNEY | CITY ATTORNEY SECRETARY SECRETARY
M, MEgan | L., Mganesn M. Rotingon (Vasant)
i

The Cosls Mesa Cily Allomey's Office is responsible for typieal “iransactional” work
{opinions, resolutions, contracts, and other services to city departments) and handles some minor
litigation work such as prosecution of code enforcement cases snd Pitchess motions'. The
office does nof, however, handle other litigation work such as tort defense” or arbitrations’.

The Administrative Services Department has responsibility for initially handling general
lability {including tod ¢laims) and personnelfemployment claims against the City, Ligbility
claims are handled by the Risk Manager, while personnel claims are handled by the Personnel
Manager. The City Attorney takes responsibility for sny such matters thal are not resolved
prior o Titigation. In doing so, it has been the practice of the office fo use outside counsel to do
the legal work.

! Pirchess Motion — A “Piighess” maotion i a request made by a defondant in 2 criminal action for gccess to
informution in (he personned file of an eresting police officer.

! Tort Defense = Defense of the city againat a claim of lighility or negligencs (Le. & wip and foll on o sidewalk). A
tort in subject do civil cfion and subscqoent judgment for damages payable 1o G wionged party,

* Arbitration = A process in which a disagrecment between two or more parties is resolved by impartial
individuals, called arhitrators, in order to avoid costly and lengiby Gigation; oflen the st slep i an coployos
STICVANCE PIOCEEE,

i Management Portnes, Tne,
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Upon initial review of the City Attorney’s dutics in Costa Mesa, what is most striking is that
very lillle litigation work is performed in-house, @nd that almost all such work is assizned to
outside counsel. In general, the majority of in-house City Attornevs do some significant

litigation: work in-house: While the Senior Deputy Attomey does handle prosecution of Code.

Enforcement violalions and litigates Pitchess motions, the Costa Mesa City Attorney relies
almost enfircly on outside counsel for litigation work, This issue will be discussed I greater
detail in the “External Counscl” scction of thiz report below.,

According to an Office Procedures memorandum distributed by the City Aftorney on Aprl 19,
2002, the Assistant City Attomey was designated as supervisor of the City Attorney’s Office.
The memo states, “Totm, as the Assistant Cily Attomey, 1% the supervisor [or the oflice. T wimi
any work, office and personnel, related matters and issues to be dirccted to Tom for
considerstion and resolution.” Similarly, the memo goes on to say that, “Tom will handle the
legal review of StalfAgends Feports and review Ordinances/Resolutions for approval, as to
form, in addition to his corrent assignments and special projects.”™ It is for these reasons that
the position of Assistant Cify Attorney iz shown in a supervisory role sbove the other four
positions in the above chart.

As shown in Table 1 below, the current staffing level for the Costa Mesa City Attomey’s Office
is comparahle to that in benchmeark cifics, The average overall stafling level in benchmark cilies
(excluding Costa Mesa itself and Huntington Beach, which is significantly larger in population)
is 6.7 total staff per office among henchmark cities with in-house legal depariments, and this is
congistent with Costa Mesa’s § total staff. Benchmark cities had an average of 3.8 attorneys, and
Costa Mesa s just over that with 4 attorney positions. In reality, however, the City Attorney has
been om leave since October 2002, resulting in zn effective atiomey staffing level of 3 as
compared with 3.8 in the benchmarks, These Rgures must be analyzed in conjunclion with the
amount of supplementsl external counsel being hired before any conclusions can be drawn.

Table 1: Stafing Levels for In-House Departments

Staff Attorneys Support Staff
COSTA MESA B0 4.0 20 2.0
Newport Beach 50 35 25 14
Siml Vallay 70 4.0 3ol o 13
Orange o cne 70 4.0 a0 1.3
Huntington Baach 13.0 7.0 5.0 '; 1.2
Aversgewlo CM&HE | 67 3s 28] 14}
CM vs. Average o 0.2 sl +06]
Manggement Partners, Ine. I
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When reviewing the mafio of allomeys to support staff, Costa Mesa’s authorized staffing
complement compares unfavorably with the benchmark average. As shown, the benchmark
average is 1.4 attorneys per support stafl member is significantly below the level of 2.0 attorneys
per staff member in Costa Mesa. In reality, the current ratio is even higher as one of Costa
Mesa's two support positions (that of Legal Secretary) has been vacant since August 2002,
resulting {n a current ratio of 3 attorneys to T support staff member.

During interviews for (s project, City Attorney’s Office staff were asked to describe their job
dutics and assignments, Attachment D compares and conirasts stalf members’ descriptions of
their job assignments with those outlined in the city’s formal job descriptions for their
positions and any duties specified in the April 2002 office procedures memorandum. While it
is understood that individuals will be informal in talking in an interview and items will be
missed, overlooked, ete., the results of this comparizson are of some value.

Of nofe is the fact (hat the City Attorney’s Office workload is unbalanced between attorneys.
First, the duties of the City Attorney position are wnclesr, particularly since the City Attorney
delegated all office supervision o the Assistant City Attorney. Based upon the 2002
memorandum and interviews, it seems apparent that the Assistant City Attomey, while
apparcntly handling some  special projects and dralling Jdevelopment  agresments and
ordinances, also handled a majority ol the administrative work of the office.

Second, a look st work essignments clearly shows that the Senior Deputy City Aftorney
position is handling the vast majority of ime-sensitive iransactional work; she is responsible
for both the Police Diepariment and the Development Services Department work, the City
Attormney's two largest internal customers. The Deputy City Attomey (new to the office n
February 2002) iz responsible for less fime-sensitive lasks such as the review of contracts and
ordinances, Conflict of Interest and Public Records Act work, and work for other city
departments such as Finance and Public Services as well as sny special projects assigned te
her. In interviews with stall there was almost unanimous agreement that some workload
imbalanee exists, with the Senior Deputy being assigned a larger worlkload than the other staff
attorney in the office. One should not, however, necessarily infer that this means the Senior
Dicputy's workload exceeds the capacity of hor position (1L.e. she is overworked).

Recommendation I: Balance the artorney workload. The Cily Attorney should
better balanes the workload, with the Deputy City Attorney to be assigned some
of the time-intensive transsctional work from the Senior Deputy. Code
Enforcement cases are considered to be fairly routine and would be a good
assignmenl for the Deputy, frecing up the Senior Depuly o pursue more
complex matters including litigation (see Recommendation 12 bolow) to reduce
extemnal counsel costs.

Unfortunately (here does not exist comprehensive and accurate workload data for the City
Attormey’s (ffice, so it s dillicult to make conclusive findings in regerds 10 wiorkload and
assigniments. While the Senior Deputy and Depuly City Atorneys do track most major work
assigrments in a “Tasklog™ on the computer, this is not comprehensive and is missing many
minor items, and fhere is no similar log for the City Attomey or Assistant City Aftormey
positions.

G Managamant Partners, Ino
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Our review of available documentaion on workload, including City Attorney’s Office anmal
reports for 2000 and 2001, shows that the number of legal opinions has ranged from one fo six
per vear from 1999 o the present and that the mamber of legal reports (more in-depth memoranda

on legal iasues) has also ranged from one to six per yesr, Similarly the number of tort lifgation. .

cased (handled ehmost entirely by extemal counsel) has remained stable over the past three years,
ranging from 23 to 28 per year. According Lo (he cify’s Risk Manager, tort claims have remained
stable al around 80 per vear for the past several vears. City Attorney’s Office staff members did
note an increase o both code enforeement, Pitchess Motion, and Public Services contractor
dispute work. in recent years; the Director of Development Services contimmed that the City
Council has increased the mumber of eode enforcement inspectors and that the associafod
wirkload has also increased for the City Aftorney's Office.

Despite having two full-fime vacancies in an office of six (i.e. 1/3 total staff), there arc no
spparent crises involving significant delays due to the ability (o process the workload; in fact, to
the contrany: scveral department directors express general satisfaction with the quality wmnd
timeliness of services provided by the Office. While workload amongst attorneys is unbalanced,
the City Attomey's Office overall does not appear to be oversorked.

Of particular note is the lack of any substantial Htigation work being done by the in-house legal
stall, As noted above, most in-house deparfments perform s Iarger amount of litigation wark -
including some of the simpler tort case defense and personnel arbitrations — in-howse. According
1o stafl we interviewed, the City Attomney’s recommendation that the City Council add a fourth
attorney position in 2000 was hased on a plan to bring more litigation work In-house, more than
off-setting the additional cost of the fourth aitomey position.

As part of this verbal and undocumented agreement (efforts to find written documentation were
unavailing), 0% of the fourth attornoy posifion 18 charged o the city’s Sel-Insurance Fund
from which tort lahility claims are administered, with the remaining 40% being funded from the
general fund as part of the regular Office budget, Although the Semior Deputy Attemey does do
litigation in conjunciion with prosecution of code enforcement cases and defensc of Pitchess
Motions, the plan to bring additional litigation work in-house has not been execited. Personnel
arbitrations arc paid for and handled by the Personnel Division of the Admimsiralive Sarvices
Department. The newest attommey (the Deputy City Attorney) does no litigation work.

The office does not have stall with any significant personnel or labor hackground and does not
handle any personnel-related work until an item reaches the litigation phase (at which point the
casc is handed off from the Personnel Division of Administrative Services). The Personnel
Division handles all personnel issucs, except thase for the Police Department, up uniil litigation,
incliding gricvances, arhitration, and labor negotiations, and has its own budget to pay for legal
assistance in these matters (roughly $30,000 per vear). Due fo & logsl opinion that the Police
Department cannot provide personnel information te the city’s Personnel Division, the Police
Dicpariment handles its own personnel issues.

Munagement Partrers, foe, 7
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The Personnel Division of the Administrative Scrvices Department is responsible for the
citvwide employee training prograrn, bul it should also be noted that the City Attorney’s Office
does not provide significant training to city departments to train stafl in the ways fo avoid legal
problems in their work. This type of activity is undertaken fairly commonly by in-house legal
departments and is potcotially one of the advantages of having an in-house department.
Diepartment heads report that they somefimes provide their own sexusl harassment and other
training programs, and City Atlomey’™s Office staff and other city employces do not report the
Office’s invelvemnent in sich activities.

At ghout the same lime as the fourth aftomey position was added, the Executive Secretary
position in the City Attorney’s Ollice was discontinued and replaced by a Legal Sceretary
position, under the assumprion that such expertise would be reguired to supporl the fourth
altorney if more litigation were to eccur in-house, The position has been filled twice, with the
incumbents lasting five months and nine months respeetively, Other employees in the City
Attomney’s Office belisve these individuals were bored and not provided enough challenging
work to remain busy, This assertion likely hears some basis in fact given that the position has
been vacant since August 2002 and all suppoert stall dulies have been handled by the
Paralepal/Secretary employee, A review of her Tasklog and interviews with colleagues sugiest
that she is handling a airly high volume of work, and a comparison with other benchmark cities
shows that the tatio of attormeys to supporl staft is higher in Costa Mesa than in other citics
{presumahly tesulting in & higher workload for each support staff member). Employees in the
City Attorney™s Office state that the office does nol nesd two full-time support positions as it is
presently configured, and certainly not & Legal Secretary given current work assigmments, but
that the Paralegal/Secretary plus another part-time position, such as receptionist or file clerk,
would sulfice.

The question of the appropriate tifle and type of support staff required in the office is of necessity

unanswerable withowt & determination as to the type and level of workload to be underiaken by
the attorney staff. This will be discussed in more detail below.

B. Use of External Counsel

In recent vears there has been the perception by some that the Cosia Mesa City Attorney’s
Office has telied too heavily on cxtemal counsel. To establish total external counsel costs we
first added the actusl expenditures in the “Legal” Hne item for the Cily Allomey™s Office
Creneral Fund {office) budget plus those in the “Tegal” line item of the portion of the Sell-
Insurance Fund that 13 under City Attorney’s Office control.

Laoking at the history of the cost of external counsel #s shown in the General Fund and Self
Insurance budgets in the City Altormey’s Office, we find the following:

& Managemeni Partners, Ine
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Table 2: Histary of External Counsel Expenditures

FY98/90 |  FY99/00 EYOU/01 | FYDI/02 | FY02/03
General Fund $245,114[  S1SK,600]  $207,515 | §191,730 | $199,882
Sclf-Insurance Fund | $450,350 |  $1,163,001 | $443,802 50 $1,325
TOTAL E.C. [ $704473| 81321601  $651317| $191730 |  $201,207

As can be seen, expenditures in the City Attorney’s Office General Fund legal services line
iletn have remained fairly stable, decreusing from $245.114 in FY98/99 to $190.882 in
FY02/03. However, expenditures in the Self-Insurance Fund legal services line ilem have
fluctuated wildly, from a high of $1.2 million in FY99/00 to a low of zero in FYD1/02. The
extremely low expenditures in TYDLA02 and FYD2/03 are inexplicable miven that total tort
claims have remained st#ble snd given that we know all tort claims have been sent out fo
external eounsel; the question thus remains, “Where have external counsel costs been chargad
if recent years?” as such costs are not included in the Axures above.

In resesrching this question it developed that at least two years ago city staff realized that the
city was inadverteatly double budgeting for the costs of tort external counsel costs; while
expenses wire not charged twices, the amounts were budgeted for twice in the city budget. Both
the City Attorney’s Self-Insurance line item (second line in the table above) and the Risk
Manager’s Sclf-Insurance program included these line items. The resulting discussion led to
the City Attorney’s Office deleting its line item in its portion of the Sclf-Insurance fund and
charging external counsel costs to the Risk Manager's Self-Insurance fund, thereby elimmating
the dewble budgeting,

In reviewing the Risk Manager's line items to determine where the costs of legal services
allocable to the Self-Insurance Fund were charged, it appears as if the City Attorney’s Office is
charging tort external coumsel costs to the “(eneral Liahility” line item within the Sclf
Insurance fund, rather than to the “Legal™ line ilem (here, Since this ling item also contains all
plaintifl costs, including settlements, it is not possible to segregate out the acmal cost of
external counsel. Thus, without a detailed review of city invoices and hillings (which is
extraordinarily time imtensive and nol within the scope of this project), we arc unable to
determine with any cerfainty what was being spent on tort external counsel cosis in the past
Dwr yoars,

Recommendation 2: Charge external counsel covts related fo tort lifigafion to
the “Legal™ lne ftem in the Ciry Attorney portion of the Self-fnsurance fund
ruther than to the “General Liabifity™ line item fn the Risk Munager’s Selj-
Insurarce fund. The only way to truly establish the cost of extemal counsel is fo
have a separate line item for such charges. Af present, thesc costs arc being
lumped into a pot with other costs and this doss not allow for quick analysis and
assessmient of how the City Atomey®s Office is managing these costs. Also, the
Office is charging these costs to a fund under contrel of another department,
without any oversight or approval process. In order to maintain clear budgslary
vontrol, the City Attomes’s Office should only charge to the City Attormey

Monagement Partners, Ine g
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Administration portion of the Self-Insurance fund and the city™s Risk Manager
should not budget for logal costs in her portion of the SelfInsurance find to

vmsure thens 15 no double-budgeting,

In order to provide some comparison of external counsel costs, however, we will add up the

figures we do have in order to make some assessment:

Table 3: Total Estimated External Counsel Expenditures in Costa Mesa

| FYo0O1 | FY01/02 | FY02/03 |
General Pund - | 8207515 $191.730| $199.882 |
| Self-lnsurance Fund | 5443802 50 §1,325 |
Risk Mamt — General Liability | $176,984 | 82,110,367 | $662,031 |
TOTAL: | 3828301 | §2302,007 | $854.138 |
| 15 City Operating i :!
Expenditures L L03% 2.73% 0.04% |

As 2 reminder, the Risk Management — General: Liahility line ftem will inclode items other
than extetnal counsel costs such as settlements and claimant costs and thus, the third line
above is likely inflated sbove achual costs, However, given thal the majority of costs related to
tort claims are legal costs, this comparison 18 not without value and is a rough approximation
to total external counscl costs in Costa Mesa, The above table shows that, sdding up thesc line
items, total external counsel costs in Costa Mesa are approximately 1-3% of total ety
operating cxpendifurcs,

Because the third line above for Risk Management — General Liability is an estimate; one minst
view benchmark comparisons with greal caution, as there will be oo apples-to-apples
comparison. Bearing this in mind and just to gamer some perspective, a comparison of (hese
numbers with other benchmark cities from our survey and with the results of a similar survey
done for Huntington Beach {and utilizing cities of comparable size and, thus, larger than Costa
Mleza) rezults in the following, with more details found in Attachment E;

Table 4: Comparison of External Counsel Averages

BT N S T B S

Cosla Mesa Bstimated
Fxternal Counzel Costs az
% of City Operating Expenditures: 1.03% 2.73% | 094%
Benchmark Citics with In-House Legal
Departments External Counscl Costs

a5 % of Opurating Bxpendimres: D4 | 0.35% 0.30%
2000 Huntington Beach Survey
External Counsel Costs as % of
Operating Expenditures: b 35 A% 0.38%
Fis Maragement Purlners, fnc,
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Again, becanse Costa Mesa's costs are estimated and over-stated, this is nocessarily an unfair
comparisom, Nonetheless, even iF we wers fo assume (hal one-hal [ of Costa Mesa®s cosls wers
mappropristely included in this comparison, the result points to externsl counscl costs that arc
on 'the high end, if not significantly higher, than other cities.

External counsel costs will fluctuate based upon the number and type of tort cases each year;
gince the number of cases in Cosla Mesa has remained fairly stable over the past three vears,
ranging from 23-28 cases per vear, one might assume any sigmfiesnt fluctuations are due to
the type and mesull of cases (e one case of parficularly large settlement pavool would
substantially skew the nunbers).

[nterviews with Citv Attorney’s Office staff confinm that mansgement and oversight of the use
of extzmal coungel hag been solely the purview of the City Attomey and  Assistant City
Aftorney, According to infervicws, cxtemal counsel has been used in recent years {or virtually
all trial litigation {other than code enforcement and Pitchess motions), for land use cxpertise, to
provide Tegal opinions and legal research, and o act as a reviewer of opinions and work
already prepared by the Senior Deputy or Deputy positions. City Atformey’s Office staff agree
that casts for the use of external coungel have likely decreased in the last eiphteen months.

The perception by some city officials, department heads and City Attorney’s. Office staff
interviewed is, and the Assistant City Aftorney confirms, that many items were seat out fo
external eounsel hased upon a lack of in-house expertize; however, efficient financial
management would dictate that such expertise be gained n-howse etther throwgh the hirng of
experienced attorneys or through the growth and development of existing staff. Some City
Altormey s Oflce aftormeys sgreed that some of this work should and could be fransitionsd (o
in-honse staff.

In general, given the size of the in-house atomey staff and our cxporience and kmowledze of
ofher municipal legal departments, it appears that Costa Mesa has contracted out for a larger
proportion of the workload than do other jurisdictions. Many in-houss logal departroents handle
the majority of litigation matters and virmally all legal opinions. While costs for external counsel
have been reduced, there remains room for improving the wse and management of external
eoumsel.

Recommendarion  3: Provide information in an appropriate manner on o
regular boxis to the Ciy Council regarding the use of owrside counsel The
nature and means of providing this information showld be developed by the City
Altommey in eonjunction with the City Manager, taking in account respect for the
attomey-cliont prvilege and the pesd for confidentiality regarding pending
litigation,

Munpgement Paviners, Ine. i
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C. Total Legal Service Costs

To understand the total cost of legal senvices managed by the City Attorney™s Office in Costa
Mesz, it is necessary to add the costs of running the City Attamey’s Office (as provided within
the city’s Crenernl Fund budget) with the City Attomey’s Office administrative costs charged to
the Self-Insurance Fund in Risk Management with the CGeneral Liability line item in the Sclf-
Insurance fund {where, in the past two years, tort external counsel costs are bang charsed). In
daing o, we achieve the following result:

Table 3: Total Estimated Legal Costs

) FY00/01 | FY01/02 | FY02/03
General Fund | $773445 | 3828346 | $858,145
| Sclf-Insurance Fund _ 5846000 | $36321 | 865189
Risk Mamt — General Liability | _$176,084 | $2.110.367 | $662,931
ESTIMATED TOTAL: $1,796,438 | 52,975,034 | $1,586,265

Again, becanse the third line above for Risk Management — Genersl Lishility also includes
sellleznents and other expenses and not just extermal counsel, these costs are the best availahle
estimate of legal costs under the Cily Attomey's Office control but are over-atated 1 some
vnknown degree. The following table shows the estimated total cost of legal services as a percent
of ttal city operating expenditores and the average percenlage among benchmark communitics
(sec Attachment F for more details):

Table 6: Comparison of Total Legal Costs
o FY00/01 | FYOLO2 | FY02/03 4‘
| :

T

| Estimated Total Cost of

Legal Services $1,796,438 | $2.975,034 | §1,586,265 |
Ag Percent of City H

ing Expenditures: | 2.24% 3.53% 172%
Benchmark Average: 1.20% | 1.06% 1L.01% |

Az one can see, the (otal cost of legal service in Costa Mesa varics from 1.7-3.5% of total city
operating cxpenditures each year. While quite high in FY01/02, total costs sre sipnificantly shove
the average ‘each year. Performance in individual benchmark communitics varies from a low of
0.66% of operating expenditures in Mewport Beach in FY01/02, to a high of 1.66% in Simi
Valley in FY0OQL, Unfortunately, without knowing (he segregated cost of external counsel, it is
impossible to make 2 eonclusive judgment but, on the surface, total legal services costs appear
high in Costa Mesa,

Looking fust at the costs of rnning an in-house City Attorney™s Office (Le. just the General Fard
portion of the budget in Costa Mesa and excluding the other two line items) and comparing it to
similar eosts in benchmark communities yields the following resubis, (More details can be foand
in Attachment G.)

12 Management Faviners, Tne.
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Table 7: Comparison of In-House City Attorney’s Office Costs

; FY00/01 | FY01m2 | Fyozm3 |
In-House : City - Attomey’s ]
 Office Costs: O $773.445|  §828,346|  §858,145
Percent af Cify t : i
| Opemating Expendigures: 0.96% | 0.98% | 0.93%
Benchmark Average: 0.73% | 0.72% | 0.71%

Findings as to the cost of nunning an in-house City Attormey’s Offies were quite inferesting, with
an extremely tight set of resulls, Looking st four cities with in-house legal departments (and
excluding Huntinglon Beach which i3 significantly larger), annual costs menged bebween
BORZ,000 and $268,000 over a three-year period; it would sppesr safe to conclude that the costs
of running an in-house City Attomey’s Office average about $700,000-5800,000 per vear for a
city of roughly thiz size. Similarly, a5 can be seen in Table 7 above, the benchmark average is
between .71 and .73% of total city operating costs. Costa Mesa is slightly higher than this at
roughly 93-98% of total city operating costs, even though its raw dollar costs arc just higher than
those of benchmark cities, Adding in 60% of the salary costs of the Deputy City Attorney that is
charged to seli-insurance would rzise these figures even higher. The resulis of this comparison
show that costs of operating the in-house legal depsriments are slightly higher in Costa Moesa
than in the benchmark cities,

B Ml Issues
1. Emplovee Twrnover
An unusual amount of staff tumover was noted in the Office of the City Attorney in recent

years: Table 8 helow provides the relevant information.

Table 3: Employee Turnover in the City Attorney®s Office

'I._‘._I_e_put}" City Allorney

NAME DATES OF EMPLOYMENT ‘ DURATION

L.Nguyen - 272402 — Present Current
| H. Tkers ST 10/8/00 — 9/28/01 12 mynths

M. Milligan 6/4/00 — Present i Current
D.Bigi = 2 T/26/99 = 1/29/00 | & months

J. Baymond =~ S Fshe - BT00 i 13 manths

J. Haynes 1271597 -5/14/99 | 1 year. 6 months

C. Brogk B 0 L L 1 1 year, 3 months

Support Staff’

I, Oleh (Legal Sevretary) 1171801 — 81902 10 months

8. Freed (Legal Sceretary) 11500 - 420001 5.5 months

M. Robinson (Paralegal) 3F28/88 — Present . Current
. Brown (Exec. Secretary) ATHEN =30 ) | 20 yoears, 7 months

Munagement Parirers, Inc. 13
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While turnover is not unknown in municipal legal departments, the number of employess who
have come and gone i Costa Mosy, as well as the short durations of their employment, is
noteworthy, Tumover can be the result of many things: employee dissatisfaction with a
supervisor or work environment, lack of growth opportunity or career development, changes in
the emploves’s personal situstion or employmnent status, or poor performance (i.e. termination
or distnissal by management).

Even if it were (rue that all the individuals noted above were terminated or dismissed at
management’s behest (and that is not the case herg), furnover of this level would signal poor
hiring practices on fthe front end (i management hired individuals who weren't qualificd or a
good “fit”) or that management did not coach and provide neccssary suppont for emplovess
along the way, The City Attomey’s Office has been the subject of severs] employee gricvances
and lawsuits in recent years that may be related to emplovee tumower. More details on
individual menagement issues can be ound below,

2 Office Culture and Commumication

Based vpon interviews and a review of written documents, the culture of the City Attomey's
Office in recent years has boen quite formal. Employees snd supervisors do not regularly talk
on an informal basis; most face-to-face discussion appears to be restricted to occasional staff
ineetings or formal performance evaluations. While the Acting City Attorney has implemented
regular bi-weekly staff meetings with all employees, the apparent sole purpose and discussion
point is to go over each employece's Tasklog that lists pending work assignments and their
status. Employees had mixed réviews on the value of staff meetings, with some belicving it
important to regularly check work stafus snd others expressing frustration that the meetings are
& rofe Teview of the Tasklog and melude no two-way dislog or open discussion of other office
issues.

Communication between management and subordinates appears to be limiled, even regurding
handling of a work assipnment or case. Junior attormeys stated that they did not know at timea
when a cage of theirs was sent out to external counsel. City Council members related
occumences when a junior attormey in the olfice would be handling a matter and it was obvious
that there was a disconnect with the City Attorney. The result is an apparent disjoinbed
handling of items and, oceasionally, mistakes and oversights,

Recommendation 4: Change the structure and function of regular staff
meetings to include two-way dialog with staff and the discussion and status of
artnual affice work goals, policies, and procedures. To mmprove coordinafion of
work product, the culiure of the City Attorney™s Office needs to be changed 1o
encourags more dialog betweon management and staff members to creaste a
“team™ covironmenl thet allows employees to participate in, and learn from, the
hamalling of work assignments through to complefion. Mansgers would benefit
from hearing allermalive employes viewpoints and perspectives and employees
would grow professionally. Employess should be given the opportunily 1o add
items to the mesting agenda so that all policies, procedures, and items of potential
conllict can be openly discussed. Obvicusly the City Attarney is responsible and

Id Maragement Partners, Ine.
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should be ultimately accountsble for the resulls of hig stewandship of the legal
services function, and must accordingly have discretion to establish reasonable

operating parameters.

3. Custowmer Feedback and Work Quality

Interviewees were split with regard to City Attermey’s Office work quality and customer
relations, Many department heads were generally pleased with the timeliness and quality of
City Attorney’s Office work, as were a fow Cify Coungl members. Other City Council
members and department heads were critical.

In gencral, maost customers expressed satisfaction with the quality of work done by extemal
counsel, which is supervised by the City Atlorney™s Office, on their behalf and felt the City's
interests were well-represented. The city’s independent sudit of liehility claims did note:
“Cormespondence reviewed in the claim files confirms that assigned outside defense counsal 1s
providing competent public entity logal service Lo he City.

The Office has not had s system in place for regularly soliciting feedback from its clients (the
City Couneil, City Memager and city departments) regarding the quality or fimeliness of legal
services. The abzence of such feedback in perl means that there can be no continmous
improvemnent program for legal services. It also has the cffeet of clients notl having current
information about the status of matters of interest to them.

Bascd upon interviews snd docwments, 1t appears that the quality of work is largely based upon
the City Attorney*s Office staff member to which it was sssigned. Transactional items appear
to be handled with some dispatch and City Attorney's Office staff members weore vniversally
regarded as being easily accessible, It is readily apparent, however, that the City Attorney’s
Office would benefit from better and more frequent communication with the City Couneil.
Similarly, as & service department, the City Altorney’s Office should reach out to its customiers
by providing regular updates and feedback on work requests.

Recommendation 5: Institute @ regular system of communicating with the
Council and management staff. Customers of the City Attorney's Office should
nat have to wonder about the status of their work requesis. This system could be
regular phome calls, written memorandums updating & depariment on all work
requests, or even a compufer fle with case status that can be acccssed by
dupartments.

Recommendation 6: Annually swrvey customers, both City Council and
operating departments, to defermine customer sarisfaction with the resulfing
feedback weved ays the buasis to set futnre corstimpons improvesent goals. In order
to contimously improve, the City Atterney’s Office should regularly survey its
customers o ask how it is doing and where it can improve. The results of this
survey can be uscd as part of the City Attormey's performance evaluation and can
ideniily annual office improvement goals.

Management Farinaes, Tne I3
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4. Liability and Personnel Case Management and Coordination

As mentioned above, the Risk Management Division of the Administrative Services
Dicpartment is responsible for handiing of tort claims up until they are Htigated, at which povint
the case file s funed over to the City Attorney’s Office for handling. In virtually all cases, this
work is then sent out to cxternal counsel for litigation. Similarly, 2l personnel-related matters
other than Police are handled salely by the Personnel Division of Administrative Services up
until the time they are litigated, at which puint they are handed off o the City Attorney’s
Office; again, they are then sent out to external cownsel for litigation. The city docs hald
monthly meetings of the City’s Insurance Committee at which the Cily Attumey, City Manager,
Finance Director, and the Risk Manager discuss cases for the purpose of approving or rejecting
seltlemnent offers. However, in many other cifies, the City Atormney's Office will be involved
earlier in the process and/or provide litigation services in-house so that communication is more
frequent with the initiating department. In the city’s most recent liability claims audit, propared
by Farley Consulting Services on July I8, 2003, it was noted that there is need for better
coordination and communication between the City Allorney's Office and its thind party claims
handling ffrm (Carl Warren). The audit states:

Soveral of the files exhibil requests from Carl Warren to the City
Attorney and/or defense counsel requesling more detailed status
reports to include copies of important pleadings,

We encourage the City to invelve Carl Wamen in the litigalion
management process more extensively. Compliance with Carl
Warren's tequest fto receive more defsiled status reports iz
sufficient to fulfill our recommendation . . .

We also cncourage the City to provide all legal bills to Carl
Warren. The combined submission of all relevanl legal
correspondence and all legsl bills will ensure that Carl Warren's
established legalicxpense case reserve accurately anticipates the
likely fiscal impact to the City. Consislently accurate case
reserves, in tum, ensure the accurate anticipation of likely future
expenditures on similar claims.

Based upon interviews and (hese fndings, the hifircation of dutics in Costa Mesa can result in
# lack of coordination on claims handling and personnel cases from initiation through o
completion.

Recommendation 7 Daplement a system fo ensure full coordination and
“collaboration between the City'y legnl staff’ and the Risk Munager and
Pervonnel Manager. To improve coordination of work product, both sides — (he
initiator and the Titigator — would benefit from. coordinalion with the other
throughout the process. For example, the City’s Risk Manager should be working
in conjunction with (he City Aftorney on initizl case handling to ensure that her
actions are appropriate in the case of future litigation of the case; similarly, the
City Attorney should keep the Risk Manager involved on the backend regarding
case litigation and closure. There should be one philosophy, konown and agreed to
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by holh parties, to ensure that case handling i3 consistent and united to achisve
best outcomes for the city. The implementstion of this system should be the
resprmsibility of the Cily Manager,

i Work Plan/Goals

There are: no specilic intemal goals or plans for organizational developrent and improvement
within: the: City Aftorney’s Office; the anmual reports of the Cily Attomey did have some
objectives but they tended to be general in nature (e, “To apply efficiently the resources of the
CAD [City Attorey's Office] to assist other City staff members and Depariments in performing
their responsibilities™), While it is true that the scope of legal work pursued in a given year is
dictated by clyimants outside the city government, or by city policy needs, and is lareely beyond
the conirol of the City Attomey, cfforts to make process and performance improvements within
the City Attorney’s Office can, and musl be, managed internally. Withoul specific and
measurable goals and plans, continuous improvement will not heppen. Such godls can be set
aonwally and then linked with employes perfommance cvaluations in order to methodically
address and improve office processes and to reflect changing trénds in law office management,

Recommendation  8: Annwally prepare an action plan of contineous
fmprovements to be undertaken in the subseguwent year, During individual
petformance reviews and/or in conjunction with preparation of the city’s
budget, the City Allomey should work with ataff to ereats a plan of goals or
improvements to be undertaken in the following year. Such a plan would
ndicate who iz to be responsible for cach item, and how and when it is planned
for implementation. Preparation and use of this work plan would draw attention
to positive momentm and supervision on the part of the City Attorney, tie into
performance evaluations for individual staff members, and ensure the City
Attomey’s Office reflects changing trends in law office management. Such an
effort would have the sdded benefit of invalving the whele staff in 2 team
effior.

6. Artarney Time Tracking

Currently, the City Attorney’s Offics has no mechanism to account for an individual attormey’s
time. Specific knowledge sbout the use of aftorney time would be invaluable as 2 source of
information for the improvement of the office, since staff time is its largest expense. Accurate
informalion about the usage of time is essential o gauge individoal employes workloads and
to know for what purposes (and, therefore, lunding mechanism) fime 15 being spent,

Recommendation 9: Inyphlentent a simple sypstem of Bmekeeping for the aftorneys. The
City Attorney should institute a simple system of timckeeping for the attorneys in the
office; this does not need to be to a level of detail as for “hillable hours™ in a private
lavr office hut should reeord the time spent on specific cases snd projects. One system
could be a simple spreadsheet to be completed on the computer and would consist
purely of the attormney allofiing each duy's hours amoeng hisher importlant projects or
tvpes of work. A weekly report of hours could be forwarded to the Paralegal/Scerctary
andior designes for lolaling and transmittal to the Assistant City Attorney for review.

Mimagement Parmers, Inc. 7
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7. Performanece Evafuations

Perfarmance evaluations do not oceur regulatly for all employees in the City Atlomey’s (ffice
and employes descriplions of the process vary widely. Some emplovees (et the process was fair
and appropriate, while athers were dizsatisfied.

Recommendation 10: Conduct perforimance evaluations for euch employes af
least annually including o verbal discussion with the employee. Annual
performanee review is good management practice, It is the one time each year
when the supervisor sits with the employes to discuss the progress of work over
the preceding year. It is also the one cceasion when the employes can expect o
have an opportunily Lo sit with a city official to talk about hisher emplovment
relationship.

GGood supervision requires open discussion and regular coaching with employecs
regarding performance. Tt is important that the supervisor and the employes sit
down for an extended and focused discussion of the employee’s perlormance,
goals for Improvement, special projects, and training needs, and that such
discussion is pul fnlo writing for both to review, Without a formal performance
evaluation, such discussions often slip to the bottom of the priority list and are
overlonked,

& Evaluation and Managemeant of the Ciry Anorney s Office

In his'her performance evaluation, the City Attorncy should rightly be held responsible for the
operations of the City Attomey’s Office. At present the City Aftorney is appointed by, and
reports 1o, the City Couneil. Council members and city staff stale that there is af present no
tormal and clearly outlined method for evaluating Cily Attomey performance. Likewise, many
City Council members expressed frustration at the lack of communication from  the Cily
Attorney’s Olfice with rogard to workload and performance. Some of these concerns could be
addressed through the ereation of a set of performanee measures which the City Attormey would
be responsible for messuring and reporting on a regular basis. These messures would provide
basic infurmetion that could be used in assessing the performance of the City Atlomey’s Office
operation and, hence, could factor into the City Allorney’s performance review, To assist the City
of Costa Mesa, a list of potential perlommance measures for the City Attomey’s Office is outlined
in Attachment H.

E. Best Approach for Costa Mesa

In the context of the ahove analysis, we will briefly examine options of organizationsl
structure for the provision of legal services in Costa Mesa, A varety of options sxists. While
data can be of some use in this analysis, there arc also subjective considerations to be weighed
in coming o a conclusion,

Given the apparent furmodl of recent years, some city officials and employees have advoested
that the city disband its in-house City Attorney’s Office altogether and move toward
contracting for all legal services, [n this model, the city would establish 5 contract with
private [aw firm to serve the Cily Altorney’s duties including drafting and approval of
ordinances and resolutions, staffing to public meetings, contract review, and other duties. In

8 Manugemenit Partners, fnc.

26



Cp of Costa M
Orgunizational Review — Offtce of ihe Ciy Astorney

many cases, (the firm will be available onsite at the city during specified “office hours™ and
available by telephone otherwize. Such contracts can be negotisted for 2 set, flatl fee undfor can
be billed on an hourly basis. Often, these contracts are supplemented by additional costs for
external counsel provided by either the same firm or other firms, Some cities of comparsble
size have contracted Cify Attorney services including Fullerton, Garden Grove, Invine, Lake
Forest, and Mission Vigjo. This aplion has the following pros and cons, most of which were
outlined in the report dated Junc 27, 2003, done by Acling City Attorney Wood:

Table 9; Pros and Cons of Contracting Out All Legal Services

PROS e CON3 H

* Ready secess to a range of legal * Attorneys not always immediately
specialiics available

® Access to legal answers already reached at * Work produsts not delivered as quickly
olher cilies * Attomeys less well-known by staff

® Access to library of documents and ® Lessable to catch problems carly on
ardinances developed by other citics endior provide proactive programs to

* Relicves city of personnel issuss related o reduce city liahility
having mm-house employees * May utilize loss cxporienced specialists

® Provides for easier resolution of i from own firm
dissatisfactory performancs issucs, Lo i ® Less familiarity with Tong-term City
terminstion of the contract | aflairs e

In interviews with department heads, & greal deal of concem was expressed reparding the
ahility to mainiain seeessibility by staff under such an arrangement and noted instances when
immediate response is important (e.g., contractor disputes in the ficld which can shut down a
costly capital project), Several depariment heads with previous experience in contraet City
Attorney citics believed that the in-house method was preferable in terms of access to attorneys
and faster response.

Anecdatal conversations with ity slall” and roview of workload reveals some growing
complexity m the legal area for Costa Mesa, in terms of personnel-related issues, development
agreements and land deals, as well as the previously ciled incresse in code enforcement and
Pitchess Motion workload.

A review of the benchmark survey data, though imscientific and limited in the number of cities
who responded, can provide some limited insight. Table 10 below compares the lagal cosls of
in-house and contmact depariments; more delsiled results can be scen in Attachment F. (Tt
should be noted that the benchmark average of contracted departments was adjusted downward
as the Cily of Bk Grove hal exceptionally higher resolts than all others and has been
excluded.)
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This review shows (hat, for the benchmart cities responding io our survey, tal legal costs {in-
house plus external counsel) as a percent of total city operating expenditures for contracted
departrents is slightly lower than for in-house departments:

Table 10: Comparison of Total Legal Costs for Tn-House and Contracted Cities
As Percent of Total City Operating Costs

[ g FYOD0L | FYni02 | FY02/03
Benchmark Averape — '

In-House Departments : 1.20% 1.06% 1.01%
Benchmark Average -

Contracted Departments 0.79% 0.84% | 0.69% |

These resulls can in no way bo universally applied because they ere based upon limited data,
Absent any munerical data on workload or specifiv knowledge of the work being dome in thess
cities, it is impossible to explain this result to any degres.

Another option in terms of organizational structure is 2 mode] that hes a small in-house City
Altorney’s Office stafl and a larger proportion of contracted service, One exumple would be o
have only # single attorney position and one support staff member in-house, with all other work
contracted out. The single attorney could either be the City Attorney or a slaff attomey who
would serve to facilitate the providing of legal services by the contractor. Pros and cons of this
arrangement would include:

Table 11: Pros and Cons of a Mixed Structure Model
(Some In-House Staff and Some Contracted)

|PROS . CONS _

* Quality expertisc is obtained * Attorneys not always immediately
contractually available

* Ready secess to at least one in-house * Work products not delivered as quickly
attorney | ® Attomeys doing work offsite and not as

* In-house attorney knows city and can “well known by staff
provide knowledgeable oversight of
eatermnal counsel.

* Relieves cily of some personnel fssues
related fo having in-houss cmployees

* Meed for less office space and expense

20 Maragement Fariners, foc.

28



Cine of Costa Mesa
Organizational Revigw - Office af the City Atormey

Finally, the city could maintain its current in-house Iegal department. Pros and Cons of his
arrangement include;

Table 12; Pros and Cons of Maintaining and In-House Legal Department

AR,

i ity

| * Potential w provide proactive legal
support and head off problems before
they stari

due L performance

management; more difficult to terminate

| FROS . CONS .
* Ready aceess to legal stalf * Personncl issues related (o having rogular
* Timely turnaround of work city staff
* Staff knowledge of, and dedication to, *  Reguires oversight to ensure proper

1L is apparent based upon interviews, documenls, and the cxtended vacancy of the City Aftormey
position that the city’s legal ataff is not working to full capacity and That the City Attomey's
Office does not require four sltumeys given current assignments, This is particularly tiue in the
context that the cument scope of work in the office docs not include substantial tort Tifgation,
persotmel work prier to litigation, or proactive legal training to departments, sl of which arc
quite common in in-house logal departments. If the cily were to retain its in-house legal
depariment, the fourth sttorney position would not be required unless 2 significant sheme of
litigation work currently assigned fo outside counse! i3 brought in-house.

Recommendatipn 11y Implement the plan to bring Iitigation legal services in-
funese, in an appropriate monner, Sinec litigation work makes up the bulk of
external counsel eosts, it makes sense to develop this competency with the in-
house staff. The City Attomey should bring the less complex eases in-houss and
assym them to an attorney who could be closely supervised to ensure posilive
outcomes. As this aftumey’s compefence grows, more work can be brought in-
house over fme.

Recommendation 12: Fill the fourth attorney position when Recommendation
11 has been implemented, IV (he city retains its in-house legal department, it is
recommended that this position remain budgeted but vacant; in this way the city
will retain flexibility to A0l the position in the future as workload and/or
assignments change, In the short-term, however, three allomeys should be
sufficient to accomplish existing legal tasks,

Recommendation 13: Eliminate the Legal Secretary position and create a part-
time Secretary posifion. The Legal Scerctary position is wnnecessary for the
City Attorney’s Office at this time and has besn vacant for over g year, There is
consistent agresmenl across City Attorney’s Office staff that there is nio need
for two full-time sepport positions. This position should be reduced to a regular
half-tifme secrelary position o provide gencral reception, typing, snd records
munagement support to the Paralegal/Secretary.

Manarement Pariners, Ine.
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Cigy af Costa Mesa
Orgarizationa] Beview — Office of the City Attomey

Given that the fourth attorney position and one-half of a supporl position would nol be
necessary under a revised in-house Cily Attomey’s Office, office costs could be reduced
sigmificantly. The cffect of such on costs is estimated below. For purposes of this table, we
hawe sublracled one-half of the Legal Scerctary's salary and one salary af the Assistant Cily
Attorney rate (as a City Attorney would need lo e hired); this is conservative as there would
be accompanying reductions in office supplies, ete. which are not reflected here.

Tahle 13: In-Honse Department Costs Less 1.5 Staff Positions

f - FYO203 |
Current FY02/03 Costs | S85H,145
Salary Savings 5146,280
Projected Costs: $677.765

Adding this projected City Attorney’s Office cost to FYD2/03 cosls in the Sclf-Insurance fund
and General Liability line itern will result in & roevised total lepal cost for Costa Mesa that is
estitmated as follows:

Table 14: Total Estimated Legal Cosis

i R FY02/03

| City Attorney’s Office Costs: | 5677765
[FY02i03 Sel f-insurance
| Costs: $65,182
| FY02/03 Gengral Liability: $662.03

| Total Estimated Legal Costs: | 81,405,885

§

As a point of comparison, total legal costs in the siz benchmark cities with contracted
departments ranged [rom roughly $500,000 to almoest %1 million. Segregating the actual external
counsel costs from other Hability costs in the third row sbove would further reduce this total, as
wiuld bringing more litigation work in-house. In summary, by reducing staffing 1.5 positions
and improving office management, Costa Mesa’s estimated total legal costs could he noticesbly
rediced,

Asnoted above, the majority of department heads interviewed expressed a desire for ready access
1o legal staff and are currently satisfied with the general quality of services. I the ghove cost
reductions were put into place, the cost differential between operaling sn in-house department
and contracling out all services would be reduced as well. While costs of contracting out Iogal
services would likely remain less overall than having an in-house department, service quality
{particularly in terms of accesaibility for city stall) would also be reduced.

Given the type and quantity of workload in Costa Mesa, as well as the level of legal complexity,
it i3 our recommendation that the city refain an in-house legal services office;

27 Muanagement Pariners, fne.
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Citp o Cost Mese
Cwganizational Review — Offfce of the Uity Atterney

Recommendation 14; Retain an in-house legol department but reduce stgff in
accordance with above recommendations. Workload is sufficient to justily an in-
house legal staff and the city benefits from readily aceessible snd dedicated legal
professionals. If staffing reduclions are enacted as proposed shove, the city would
enjoy enhanced legal service levels at a reasonable oot

The remaining ilem to be addressed, therefore, is one of supervision of the legal services aotivity.
The City Attomey position iz corrently appointed by the City Council, members of which
express frusiration and a lack of technical knowledge to properly oversse the depariment. They
rely in large part upon the Cily Manager o alert them to mansgement issues in the City
Attarney’s OfTice, but this responsibility has historically not been assigned to the City Manager,
Appropristely, the City Manaper ia respectiul of his limited role in this regard and does not foel
comfortahle engaging such fssues with Council when it has not be assigned within his formal
purview, In interviews, Council Members expressed a strong desire to creale an approach o
provide more effective supervigion the operations of the City Attomey™s Office.

Recommendation 15 Assign manggement oversight of the City Attorney’s
Office o the City Manager. As pointed out by City Council members
themselves, it is dilficult for the Couneil fo oversee the City Attomey’s Office
to any real degres and it iz appropriate for the Council 1o engage the City
Manager to assist in ihis endeavor. For this reason, it makes sense to assizn
responsbility for management oversight of the City Attorney’s Office 1o the
City Manager. There is no mare rationale [or having the City Atformey report
directly to the City Couneil than there would be for the City Finance Director,
tor example. Indeed, the City Council similarly assigned the City Manager the
responsibility to supervise the work of the City Clerk's Office, with positive
results for the City,

With such an assignment of responsibility, the City Manager would be expected
to ensure that the City Attorney™s Office is operating smoothly and fulfilling
Couneil expectations. Implementation of the recommendations of this report
would be supervised by the City Manager, ensuring good fmplementation.

Recommendation 16: Consolidate the support stafi of the City Atftorney’s Office
and the Clty Manager’s Offfce. This idea has been discussed by the Ciby
Manager and the Acting City Attomcy, and offers the opporhunity to realize
economies of scale in a mutually supportive envirosmenl. Thens 15 some potental
fhat the addiional support staft worldosd discossed above could be absorbed, at
least in pait, by existing City Manager’s (Mfice staff. Some analysis will be
roquired fo cnsure that such a consolidation 12 cormeetly cxccufed, in a way that
will realize the benefits of consolidation without disrupting work currently being

performed.

Management Parmers, ino 23

31



Cley of Cosig Mesa
Organisitivnn] Review — fffce of the Citv Aitormey

IV. CONCLUSION

The City Attorney’s Office in the City of Costa Mesa is tasked with providing legal services in
an ever-changing municipal setting, The City Attomey’s Office handles numerousg reguests for
legal service each yewr while balancing the sometimes conflicting needs of the Costa Mesa
public, city officials, and city departments and employvess,

To its credit, the City Attomey’s Office has continued to provide guality service to city
deparimenls despite a period of wnuseal stress and organizational change, Some improvement has
oecurred in recent years, including implementation of regelar staff meetings. HHowever, it is clear
that (here are opportunities for improvement that must be addressed if it is to be said that the
City's legal services are being sccomplished at the same level of quality performance as are the
remainder of city services.

It was stated at the outset of ihis report that, because the many positive aspects of the
organization are not detailed here, the conclusions and recommendations could easily be
construed as a negative asscssment of operarions in the City Attomey’s Office. The
recommendations contained in this report are designed to identify improvements, building vpon
improvements already instituted to serve as a first step in what should be 2 continuing process of
improvement. They represent a means of utilizing the abvious tlents and competencies of staff
and will match with the need of an organization and its cmployess to provide quality legal
services to its customers within the parameters of the rules it is required to administer, Carcful,
thoughtfal and reasomed implementation of the recommendations in this report will have a
sigmificant impact and benefit for the city, the City Attorey’s emplovees, and clients.,

Management Partners wishes to thank the Costa Mesa City Council, Acting City Attomey, City
Marnager, Personnel Manager, and all city employees who assisted with the work of this review.
Everyone we worked wilh has been fully cooperative of our sssignment, and is, we believe, in
support of resolving issues and in improving the quality of service that the city provides
ultimately to its citizens,

24 Muanggement Pavimers, e
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ATTACITMENT A:
SUMMARY OF RECOMMENDATIONS

Recommendation 1: Balance the allomey workload .

Recommendation 2: Charge external counsel costs related to tort litigation to the “Legal”
ling item in the City Attomey portion of the Self-lnsurance fund rather than to the
“General Liability™ line ifem In the Risk Manager’s SelSInsurance fund,

Recommendation 31 Provide informalion in an appropriate manner on a regular basis to
the City Council regarding the use of outside counsel.

Recommendation 4: Change the struclure snd function of regular staff mestings to
inelude two-way dialog with staff and the discussion and status of anmual oflice work
goals, policies, and procedures,

Fecommendation 3: Inatitute a regular system of communicating with the Couneil and
management stafl.

Recommendation 6: Armnuafly survey customers, both City Council and opersting
departments, to determine customer satizfaction with the resulting feedback used as the
basis to set future continuous Improvement goals.

Recommendation 7:  Implement a system fo cnsure full coordination and collaboration
between the City’s legal staff and the Risk Manager and Personnel Manager.

Recommendation 8: Annually prepare sn sefion plan of continuous improvements
to be undertaken in the subscquent year.

Recommendation 9: Implement a simiple system of timekeeping for the attomeys.

Recommendation 10 Conduct performance evaluations for each employee at least annually
ineluding a verbal discussion with the emploves,

Recommendation | |: Implement the plan to bring litigation legal servives in-house, in an
appropriate mannee.

Recommendation 12: Fill the fourth attorney position when recommendation #11 is
implemented.

Recommendation 13: Eliminate the Legal Seeretary position and creale a part-time
Becerctary position.

Recommendation [4: Retain an in-house legal department but reduce staff in accoedance
with above recommendations.
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Recornmendation 15 Asmgn managemmt oversight uE e City Aftorney's Office to the

City Managar.

: -Récorummﬂatlm 16: Consolidate the mppon sa;aﬂ’of the City ﬁttomcy s Office and &le

City Mmmger‘q Office. _ x
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ATTACHMENT B:
LIST OF INTERVIEWERS

(Alphabetical by Last Name)

Interviewes

Karen Adams

Title

Risk Manager

Libby Cowan City Couneil Member

Jim Ellig Fire Chiel

Sleve Hayman Director of Adminisiralive Services
John Hensley Police Chicf

Don Lamm Director of Development Servicas
Allan Mansoor City Couneil Member

Marianne Milligan Sentor Deputy City Attomey

Gary Monghan Mayor

Bill Morms Direclor of Public Services

Linda Nguyen Deputy City Aftomey

Moward Purkins Personne! Manager

Mare Puckett Finarice Director

Marilyn Robinson Paralegal/Seorelary — Cily Allomoy's Office
Allen Rocder City Manager

Chris Steal City Coungil Member

Mike Schaelzr Cily Council Member

T Waood Acting City Attorney
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ATTACHMENT C:

LIST OF BENCHMARK CITIES SURVEYED

City

Fountain Valloy
West Covina

El Grove
Tullerion

Irving

Garden Grove
Mewpart Beach
Simi Valley
Orangs
HMuntinglon Beach

City

Fairfiald
Dhvwney
Wes(minster
Daly City
Inglewood
Thoussmnd Oaks
Paimdale

Pariiciparing Cities:
Population

56,268

110,515
111,717
131,474
164,023
169511
7032

117571
134,523
106,954

Tvoe of City Attarney

Contrast
Coniract
Contract
Contract
Contract
Contract
In-TTowss
In-Touges
In-Houzz
In-House

Swrveyed Bur Did Not Participate:

Bapulation

102,496
111,687
00,543

105,427
116,577
123,986
127,225

Tvoe of City Attgrmey

Contract

Contract

In-Tlouse
In-Housc
In-Houss
In-Houss
Ire-Touss
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ATTACHMENT Ii:

JOB DUTIES COMPARISON

ASSIGNMENTS FER INTERVIEWS AND |
| OFFICE PROCEDURES MEMO):

ASSIGNMENTS IN JOB DESCRIFTION:

C Cm ernev'

."-'iansgﬂ externz! counsel use and hadget,
reviowed billings.

Deals with City Council and departmcent hesls
Assigns work (o subordinages,

Beceives and deals with 2l lsbop/personnc]
matters.

Cltv Alloroey:

Performs lega] ressarch, preperss opinions oo i
various lagl problems far the City Couneil,
departments, advisury hoards and officials.
Confers witl: anmil aissists depariment heads in
cstablishing deparimental policies by
developing and applying leaal poims snd
procedions. Recommernds changes in
departrmenial pelicizs and procedures in apder
to meet legal requirernents,

Prepares an deaft ardinanoes, resohutions,
womtracts, daeds, eto.

Prepares cases and trics cases in coort
lovestigates claims snd eomplaints by or
against the City; recormmends action (o be
liken; Tepreschts municipality in such
Tiarings ns required. i
Represents the City 1 virious boards and
meelings,

Supervises and assist subordinase lopal sl
memhers in ke preparation amd presenttion
of their legal work and may supervise clerizsl
personncl

Asmslant Dlty Attorney:

Performms fegal reviewr of Stalf Apendn
Teepocls and reviews Ordinances/Resolutions
as o foremn

Approves amd vo-signs 211 CAD aumbersd
opinians and repots,

Feviewe all written lega | memoranda.
Assigns work o subonlinates.

Supervises deputy allomeys, reviecws any
wartk prepared for department heads ar
Couneil

Drocs senwe land uze work, preparcs
development agreements.

Fropaies memos on legal topies, wsually 1o
City Counal.

Hanilles soms cases, hot issnes.

Wrote Shepping Cant Ordinance

Aﬁqlsmnt C:t}r Attorney:

Performs legal research, preparss opinfons on
variows logal problems for the City Council,
departmens, wivisory boards and officials.
Confers with and assists department hands in
establishing departmental policies by i
developing nad applying legal points and {
procedurss. Becommends changes in
departmenlal policies and procedurss inorder
o rmeet [l requirements.

Frepares and draft ordinances, resolutions,
contracts, deeds, stz

Propares ¢ases and tries cases in courl
Investigates cluime end complaints by or
againat the City; recommends action o he
takon, represents municipolity in sach
brarings as requined.

Represents ehe City and Cily Attorney st
virious boards and mestings.

Supérvises and assistz subordinate b ] stafl’
mernbers in the preparation and presentation
of their legal work and may suporvise clarical
personnel

Acts as the Cily Attomey in hinher absence,
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JOB ASSIGNMENTS PER INTERVIEWS |

AND OFFICE PROCEDURES MEMO:

| ASSIGNMENTS IN JOB DESCRIPTL

Senior Deputy City Attorney:

= Handles all Police Degarlmenl work sxcept

pcm&-unrﬂ bt |-n|,'|1:ﬂ|'ng:
o Pitchess Motions
a - Woapans destaction niallens
o Subpocias

o General Tepal advice and opininng

= Handles all Bwildugg and Safely Cods
Faforcemenl division wark insluding
prosecutiongfeivil provess,

= ?uw’:t‘.ur&ﬁ:’lh}femlﬁ |.‘.i'\r|-| i:[l[l L:rimErm| arlil:.)w.\;

as azsigned by Chiy Alloaney.

= Handles Planning Departmeent wiodk incleding:

o Baffta Planning Commiszion

< - Handles Planning issues, ardinances,

reseurch, opinions

o Sl o Special Bvents Commilie:

o Stalf o Code Eoforcement Task
Lorge

o Baffto “Reep Costa Mesa
Beantiful”

{ Scuwr Deputy City Attormey:

Advizes nﬂlc]a]st and aimg :-1{:;-,-?1:-:; e Tegal
questions requiring in-depth analyais.

Makes decisions concerning advisability to
prosecule, compromise or disniss civil
citations or crimizal violptions. May be
responsible lor litipation, trials, damaes or
other cuvil =uils in state and federal courts,
including representation of the Costa Mesa
Police Depariment and #5 olficers in Pitchess
modios,

Tnlarviews wilnesses, prepares [ormal
complaints and prosecules misdamenaor
vialations of the Cesta Mesa Municipal Code;,
prepares pleadings and other documets.
Perfonms widse veriety of legal research and
prepares briels, opinions, snd memos.

Drafts ordinances, resolutions, lzascs,
COMITLTE, $15.

Interprets and applies smmes, ordinsness,
covrt decisions, and legal opinions.

Angwers legal questions of citizens
comserming Cily businyzs,

Adllends wamions mesiings to remder legal
1’:(}1["5&;}1

Trovides functioozl supervision e the Deputy
City Amnmcy, FaralegalSeeretary and clecical
staff.

Acts s the Assistant Geoeal Counsel G the
R and Planning Coamnizsiong acts as bagk
up prosecator for misdemsancer violilions of
the Costa Mesa Muanicipal Cade,

1

% Depuh City Attorney:

Tevigws “c-ntlmm] Fervices agreements
(roughly 50% of job)

= Completes Public Services Deparmment
reguests for service

v Completes Finsnee Department tequests for

sarvice.

*  Hondies Conflict of Interest issues.

§  Handies Public Fecords requests.

= Treals with Brown Act issues.

= Doz special projeots, 1o Shopping Cart
Ordinance implementation.

s Performs legal analysis, opinion writing, and

provides general ndvice,

Deputy City Attorney:

Performs necessary legal research for inal
preparation of eivil and eriminal cazes.
Adwvizes City and RDA officials.

Advizes police officers relative to legal
aspucts of pitchess motions, violadons of
ordinonces, Penal Code szorions, ote.

May supervise code enforcement staff.
Prepores code enforcement cases by studying
evidence, interviewiny wimesses, and
prescniing cases in court.

Perfomms lesal work involved 1o purchase and
sitle of real properly by the Cliy.

Thafts codinasecs, regalutions, leases,
contraets, and other documcnte.

Interprets and furnishes inforreation and
opinions regarding ordinances, Charter
provizions and state codes.

Checks specifications, contracts, end special
azzassment proceedings.

Bepressnts City at varivns meetings mehiding

“serving as lopal counsel to the Citgy BDA.
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| ~ [JOB ASSIGNMENTS PER INTERVIEWS

ANIY OFFICE PROCEDURES MEMD: ASSIGNMENTS IN JOR DESCRIPTION:
Legal Secretary: | Legal Seerctary:
s * - Processes bills for peviment I " Types and sets yp legal documeniation in
B *  Perfonm word processing, pruper fommat. i
* . Propares minotes. *  Compores and verifiss legal roforences aith
*  Heports hudget, Tinoks to ensure cifalion accurasy.
[ * HNandles filing - pleading indexes, Iitipation *  Mainfains court and appointment caloadar,
deciuments Toctivay visitors, reviews comespondance,
i *  Prepames Persomme] Action Forms. ! * - Cooudinates arrangements for court reporlers,
*  Processcs expense reimbursements. fhearing officers, oam reservitons
f *  Ilendles irary procuremcnt. * - Eamaliishs, maintzing, updales and closes files, |
i 1 *  Checks Attarney out boxes. and reseirshes fles mohinin informarion,
g * - Distrities documents. *  Hamdles poutine adminisimiive tasks.
* - Makes photoropies. * Porforms o vardety of clesical lasks including
i *  Berves as backup to Paralegal/Sectstaty an i typing, editing, and proofreading,
phones, calendar and mail. ¥ Borts, files, prepares and processes variety of
] | documents and revords including timesheets,
] persvnrel and pusclnsing forms, checks, court
flezs, wic. i

*  Tarlicipatzs in ndgel prepametion, asgists in
niomiloring cxpenses snd revenucs.

- Paralegal/Sceretary: Paralegal/Sceretary:
= Logs work assipnmens for deputies into kask = Dralls routine complainls, motions, and
Jog. ducuments. i
= . Mainlnins office calendar, { * - Pesearches necessary informmtion end handics
*  Provides office reeeption, | service of summenses and cour filings.
* Prepares boilerplate professional services *Drrafis ouline resolutions and ordioances.
agreemenls for IC0A roview, ® Maintains mecurate offiee calendar for court
*  Drocs peperwork for civil sitation appeals. appeacances A Jendlines.
*  Reviows and responds to subpoenas for Police = - Assists atformeys with legal research and tral
Ufieer reconds, preparation.
| *  Does paporwork sesociztad with Ditchess | = - Monitors ponding bills in Stz losislatme and
| Mations — deall, court process, secvis. . Tew s cnasted,
{ | *  Daes paperwork associzted with sending . Oversees complisnee with City’s inserance,
i Liigated elaitng Lo externz! cotnsel, bonding, and COER requirements.
* - Handics paperwork for Code Enforcement * Assisls attorneys in handling claims apaing
prosecutions, pledings, ete. cily,
* Handics filing sind records managemen, .= Perlorms a variety of scoretamial services |
*  Handles purchasing, billing, all ather including Lyping, dictation, filing, phones, eta. |

searerarial that should be done by Legal
Secretary position,

v Performs sonwe Tegal ressarch though

i artorneys do cnnch of their o,

1 ® o Eerves as eniipuler Hadson.
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ATTACHMENT H:

SUGGESTED PERFORMANCE MEASURES
FOR USE IN THF, CITY ATTORNEY'S OFFICE

®  Mumber of claims filed againg lhe City

- Mumber of Tawsuits filed agzinst the City

*  Number of lawsuits and adminisimiive actions fled or inilisted by the City
Mumiber of total department regiests for service

Mumber of code enforcemenl cazos

Mumber of [ormal epinions iszned

Number of Conflict of Tnlercst reviews

Mumber of resolutions prepared

Mumber of ordinances prepared

Mumber of development agrecments prepared

Number of contracts prepared

Nomber of fraining oourses beld for cily employess in the arsas of personnel/labor
faw, planning law, and subpoenas

Efficiency Measures
+ Cost ol olal city legal services asa perecntage of twilal legal costs (General Funid
CAO budget plus Self-Insurance CAQ budget)
* Cost of external counse| (CAQ “Legal” line ilem plis SelInsurance “Legal™ line
item) a3 a percentage ol total logal costs{Genoral Fund CAQ budpgst plus Sclf-
Imsurance CAD bude)

EffeetivenessOulcome Measyres

+  Purcent of claims seitled prior to Tiligation

= Pereent of new cases resolved

= Percent of claims resolved resulling in no monetary pavout

¢ Percenl of lawsnits resolved resulting in no monstary payout

¢ Pereent of claims resolved within established reserve lovels

*  Porcent of customer survey respondents raling quality of 12gal service as soad or
excallent

s Percent of cuslomer survey respendents raling timeliness of legal service 45 good
or excellan

+  Percent of written apinions provided within 30 days ol request

s DPercent of city employees rating City Attorney training courses as good or
excellant

»  Percen of ime Council Member conflict of interest requests are responded (o
within 10 working days




