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DECLARATION OF RESTRICTIONS/CONSERVATION EASEMENT

THIS DECLARATION OF RESTRICTIONS/CONSERVATION EASEMENT
("Declaration”) is made as of the _ day of , 2005 By the City of Costa Mesa, a
("Declarant'").

A, Declarant i3 the owner of certain real property located in the County of
Orange, California, legally described on Exhibit A (the "Conservation Arca”) attached hereto and
incarporated herein by reference. The Canservation Ares contains Jand which is to be preserved in
perpeiuity and permanently conserved as natural open space a5 part of, and in conformances with, the
1997 Fairview Park Master Plan, as amended (“Master Plan™).

B.  TheConservation Area containg approximately 10,35 acres of land within the
larger 208-ucre Fairview Park in the City of Costa Mesa(*Costa Mesa™) and immediately adjacent to
Talken Nature Preserve (“Fairview Park™), owned by the County of Orangs (*County™). The Master
Tlan has s one of its abjectives the restoration of the Conservation Area to coastal sage scrub
hahitat. The County has approved a Natural Communities Conservation Plan for Central/Coastal
Crrange County which assures the preservation of coastal sage serub in portions of Talbert Park and
which may, in the future, incorperate portions of Fairview Park into its coastal sage scrub habitat
preserve system. The City of Dana Paint (*Dana Point™), has amended its [ocal coastal program with
the California Coastal Cemmission (*CCC™) and, in connection therewith, 2 conservation park is
currently being established on the Dana Point Headlands promontory &s part of the larger Dana Point
Headlands develapment project (“Headlands Site™). Conditions associated with that local coastal
program amendment require the off-sie restoration of coastal sage scrub to help offset impacts to
coastal sage serub habitat on the Headlands Site. Accordinghy, Fairview Park, Talbernt Nature
Preserve and the Headlands Site are collectively referred to herein as the “Benefited Properties.” The
Benefited Propertics are generally described on Exhibit B attached hereto and incorporated herein by
reference.
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C. Tllze Magter Plan calls for the land within the Conservation Arca to be restarad
lo coaslal sage scrub habitzt at some time in the future when Declarant hes sufficient fmds avallable
to implement such restoration.

a3 Pursuant to a Memorandum of Agrecment ("MOA") between Declarant and
Headlands Reserve, LLC ("HR™), HR has agreed to undertake habitat restoration of tha Conservation
Area to ceastal sage scrub habitat at HR's expense. HR’s restoration of the Conservation Area
would satisfy a condition in HR’s Coastal Development Permit (“CDP”) issued by Dana Point for

the¢ Headlands Site, provided that Declarant records a Declaration of Restrictions over the
Conscrvation Arca.

E. It commection with itg approval of the local coastal program amendment for
Diana Point, the CCC required thal certain legal resiriciions functioning as an irrevocable open space
conservation restriction/zasemnent be placed on the Conservation Ares ensuring that the Conservation
Arca will be permanently preserved as coastal sage serub habitatnatural open space.

F. Declarant is willing to place such a perpemal  conservation
restriction’easement aver the Conscrvation Area in consideration of the benefits o be derived by
Declarant under the MO A

DECLARATION

MNOW, THEREFORE, in consideration of the benefits to the Conservation Area and
the Benefited Properties deriving from HR s agreement to restore the Conssrvation Area pursuant to
the MOA, Declarant hereby declares that the Conservation Area shall be used and conveyed subject
to the following restrictions, which are declared and agreed to be for the benefit of the people of
Costa Mesa, Dana Point, the County of Orange, the Benefited Properties and wildlife in the region.

1. The Conservation Area shall not be utilized in any manner inconsistent with
the permanent preservation of the Conservation Area as natural open space and the preservation of
the restored coastal sage scrub habitat within the Conservation Area, Without limiting the gencrality
of the foregoing, the following activities are expressly prohibited: .

AL Development within the Conservation Area for residential, commereial
retail o industrial purposes;

B. Development within the Conservation Area for a golf course, ball
ficlds or any other active recreational use that would adversely impact or reduce the codstal sage
serub habitat within the Congervation Area;

C. Use of motor vehicles, except on a temporary basis as may be
necessary for activities directed at ereating, restoring, enhancing or maintaining coastal sage scrub
habitat within the Conservation Area or benefiting regional wildlife species which may utilize the
Conscrvation Area;
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. Depositing of trash, garbage, refuse, ash, waste rmalerial, other
offensive or toxic material, or znv other matedel nat consistent with maintainio g the Conscrvation
Arca a5 natural open space;

E. Erecting of any building;
F. Agricultural cultivation or plowing for cultivation.
2. The County and/or Dana Point, acting through sny of their respective

agenctes, shall have the right to énforce each of the terms of this Declaration. 1fthe County andfor
Dana Peint determine that Declarant iz in vielation of this Declaration or that 2 violation is
threatened, the County and/or Dana Point shall give written notice to Declarant of such violation and
request carrective action sulficicnt w cure the violation and, where the violation invalves mjury to
the area resulting fram any use or activity inconsistent with the provisicns of this Declaration, to
restore the portion of the area se injured, If Declarant fails to cure the vielation within fifteen (15)
days after receipt of natice thereof from the County and/or Dana Point, or fails to begin curing the
vielation within the fifteen (13) day period under circumstances where the violation cannot
rezsonably be cured within said peried, or fails lo continue diligently 1o curc such vialation untl
finally cured, the County and/or Dana Peint may bring any action at law or equity that is appropriate
under lhe circumstances. Notwithstanding the forsgaing, if the County andior Dana Point, in their
good faith and reasonable diseretion, determine that circumstances require immediate action to
prevent or mitigate significant damage to the Conservatien Area, the County and/or Dana Point may
pursuc their remedics under this paragraph without waiting for the cxpiration of the fifteen {15) day
cure period with whatever prior notice to Declarant that is reasonable under the circumstances. The
County’s and/or Dana Point’s rights under this paragraph apply qually in the event of either actual
or threatened violations of the terms of this Declaration, Declarant further agrees that the County's
andfor Dana Point’s remedics at law for any violation o \he wrms of this Declaration are inadequate
and that the County andfor Dana Point shall be entitled to injunctive relief, both prohibitive and
mandatory, in addition ta such other relief to which the County andfor Dana Point may be entitled,
including specific performance of the terms of this Declaration, without the necessity of proving
either actual damages or the inadequacy of atherwise available legal remedics,

3. The County and/or Dana Point shall have the right to access the Conservation
Area at reasonable times and upon advanee notification to Declarant, as reasonable under the
citeumstances, o ensure complianee with, or enforee the temms of, this Declaration.

4, The trrevocable open space conservation restrictiong/zasement 2t forth in this
Declaration shall run with the land for the benefit of the Benefited Properties, the people of Costa
Mesa, the County, and Dana Paint and shall be binding on all parties having or acquiring any right,
title or interest in the Conservation Ares or any part thereof,

5. This Declaration and the permined and prescribed uses hereunder shall not be
changed or smended cxcopt by instrument approved by both the County and Dana Point and
executed by Declarant and recorded in the Qfficial Records of the County.
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IN WITINESS WHEREQF, the undersigned has execured this Declar

. - ation as of the
date hereinabove provided.

‘DECLARANT
City of Costa Mesa
By:
Tts:
STATE OF CALIFORNIA )
COUNTY OF ] o=
On before me, the undersigned notary publie,

personally appeared

[ 1 personally known to me

[ 1 proved to meon the basis of sstisfactory evidence
o Bre the person(s) whose name is subscribed to the within instrument and acknowledged to me that
he executed the same in his authorized capacity, and that by his signature on the instrurnent the

person, of the entity upon behalf of which the person acted, cxecuted the nstrument.

WITNESS my hand and officizl zeal.

Signature {Seal)

2'17M5 0415 4
H&Q: #0: 811353 v2AS




T Y,

DRAET

EXHIBIT A

DESCRIPTION OF CONSERVATION AREA

Real property in the County of Orange, State of California, described as follows:
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EXHIBITB

DESCRIPTION OF BENEFITED PROPERTIES

Real property in the County of Orange, State of California, described as fall
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