CITY COUNCIL AGENDA REPORT

/
MEETING DATE: J 7, 2005 ITEM NUMBER: {- 3‘
une -‘—V/.'_L___

SUBJECT: AMENDMENT TO TITLE 11, CHAPTER 12 OF THE COSTA MESA MUNICIPAL CODE
DATE: May 26, 2005

FROM: CITY ATTORNEY'S OFFICE

PRESENTATION BY: KIMBERLY HALL BARLOW, CITY ATTORNEY

FOR FURTHER INFORMATION CONTACT: KIMBERLY HALL BARLOW, 714-754-5399

RECOMMENDATION:

Introduce and give first reading to Ordinance No. 05-__ which amends the Municipal
Code by amending Chapter Xl of Title 11, more specifically, sections 11-191 - 11-200
attached hereto as Attachment 1.

BACKGROUND:

The City first adopted a crime eviction ordinance in 2002, now codified in Title 11,
Chapter XII, Sections 11-191 through 11-200. As the original ordinance No. 02-6 makes
clear, the City experienced negative impacts of tenants involved in illegal drug activity or
gang related crime in the rental units they occupied as well as the surrounding areas
within the City. The ordinance, based upon a similar ordinance in the City of Buena
Park, was enacted in order to address the harm caused by such criminal behavior on
other tenants’ use and quiet enjoyment of their residences and the deterioration of the
surrounding neighborhoods.

Recent case law, [Cook v. Buena Park, 126 Cai.App.tJ,th 1 (2005)] struck down the City
of Buena Park’s ordinance as unconstitutional. The court held that the ordinance
violated due process, because it imposed on landlords a substantial risk of erroneous
deprivation of property rights through compelled eviction litigation, unwarranted fines
and penalties, and countersuits by tenants. The ordinance was found to be infirm in
three respects. First, the notice requiring the landlord to commence an unlawful
detainer action did not provide sufficient information to prosecute the action. Second,
the 10-day period for instituting the action was too short and, third, the landlord was
required to prevail in the action. Otherwise, the landlord faced fines, penalties, a lien on
the property and even misdemeanor punishment. Except for the difference in the notice
period, Costa Mesa’s ordinance is virtually the same as Buena Park’s ordinance.

ANALYSIS:

We have recommended changes to address the Cook ruling and to minimize the
negative effect on the landlord's property rights by providing additional procedural
protections as well as an alternative solution for landlords to use.



The changes in 11-191(b), defining “diligently prosecute,” eliminates the requirement
that the landlord prevail in the unlawful detainer action, but does obligate the landlord to
pursue such action with an earnest good faith effort.

The changes in 11-194 relating to the Notice of Violation provides for additional
documentation that must accompany the notice to aid the landlord in the unlawful
detainer action. Separate notice to the offending tenant, warning him or her of a
potential unlawful detainer action is also provided, along with procedures for halting the
eviction action if the action is not applicable to the tenant.

Section 11-195 adds provisions that the landlord deliver information pertinent to the
unlawful detainer action to the City, so that the City may be apprised of the status of the
action.

In Section 11-196, subsection (b), a provision has been added that the Notice must
contain sufficient evidence to justify the filing of an unlawful detainer action. In
subsection (c), the landlord may offer evidence indicating reasons as to why the
landlord may not be able to pursue an unlawful detainer action and, if the hearing
officer finds the reasons to be credible, the landlord may be relieved of the obligation by
assigning the right to bring an eviction or unlawful detainer action and reimbursing the
City for its costs.

ALTERNATIVES CONSIDERED:

City Council could choose not to make any or all of the recommended changes. Council
could also choose to eliminate the ordinance or request additional changes be brought
forward.

FISCAL REVIEW:

None required.

LEGAL REVIEW:

The City Attorney’s office has prepared the Ordinance amendment for your
consideration.

CONCLUSION:

The proposed amendments to the Ordinance prepared by the City Attorr!ey are
intended to provide further protections for the landlords while availing the City of a
process by which to eliminate tenants who engage in illegal drug or gang activities. The



City Attorney recommends that City Council give first reading to the Ordinance
amendment for adoption in light of such protections and the court’s rulings.

—
STEVEN E. HAYMAN ALLANT. ROEDER (
Assistant City Manager City Manager

Koteie Wt s
KIMBERLY HALL BARLOW
City Attorney

DISTRIBUTION: City Manager
Assistant City Manager

ATTACHMENTS: 1 06-07-05 Crime Eviction Ordinance
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Attachment 1 06-07-05 Crime Eviction Ordinance
Attachment 2 06-07-05 Redlined Crime Eviction Ordinance



http://www.costamesaca.gov/ftp/council/agenda/2005/2005-06-07/060705 Report on Gang Ordinance Attach 1.pdf
http://www.costamesaca.gov/ftp/council/agenda/2005/2005-06-07/060705 Report on Gang Ordinance Attach 2.pdf
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