CITY COUNCIL AGENDA REPORT

MEETING DATE: July 5, 2005 ITEM NUMBER:

SUBJECT: BROWN ACT VIOLATION COMPLAINT

DATE: June 28, 2005

FROM: CITY ATTORNEY'S OFFICE

PRESENTATION KIMBERLY HALL BARLOW, CITY ATTORNEY
BY:

FOR FURTHER INFORMATION CONTACT: KIMBERLY HALL BARLOW, 714-754-5399

RECOMMENDATION:

Consider complaint dated June 15, 2005 from Council Member Dixon concerning a
violation of the Brown Act alleged to have occurred at the Council’'s meeting of May 17,
2005, take any appropriate curative action, and direct staff to notify Member Dixon in
writing of the Council’'s determination concerning her complaint and advise her of curative
action, if any, taken at the July 5, 2005 meeting.

BACKGROUND:

Council Member Dixon submitted a letter to the City Clerk dated June 15, 2005, which
constituted a formal complaint and a demand for cure concerning a violation of the
Ralph M. Brown Act by members of the Costa Mesa City Council alleged to have
occurred on May 17, 2005. See Attachment 1. The violation is alleged to have
occurred during Council’s discussion of Old Business Item 2, consideration of
reallocation of funds committed by C.J. Segerstrom & Sons in the Home Ranch
Development Agreement.  However, it appears the subject of the note claimed to
constitute the violation also involved the next item on the agenda, Old Business Item 3,
consideration of reallocation of funds committed by lkea for a public project in
connection with its final master plan approval. The violation alleged involves the
passing of a note from Council Member Bever addressed to Mayor Mansoor and Mayor
Pro Tem Monahan during consideration of the Home Ranch Development Agreement
item.

ANALYSIS:

Once a written demand is made to the legislative body to cure or correct the action
alleged to have been taken in violation of the Brown Act, the City Council has thirty days
to consider alleged violations of the Brown Act and to consider any curative action it
may take. The Council is required to inform the demanding party in writing of the
actions taken to cure or correct the challenged action or its decision not to cure or
correct. Curative or corrective action taken does not evidence a violation of the Brown
Act. The Council as a body will need to consider Council Member Dixon’s letter and



determine whether or not to take curative action. The Council may, but need not,
determine whether a Brown Act violation actually occurred.

Council is being requested to take action on three separate items relating to the
complaint. First, the Council should consider the complaint itself and determine, if it
desires to do so, whether a Brown Act violation occurred and whether any alleged
violation should be cured or corrected. It is our recommendation that regardless of
whether the Council concludes that a Brown Act violation occurred, that it discuss anew
each of the items which were under consideration when the actions identified in
Member Dixon’s letter occurred. Thus, the next action would be to discuss and take
new action on the Home Ranch Development Agreement reallocation. The next action
would be to discuss and take new action on the Ikea public project contribution. As with
all similar items, public comment should be invited and taken prior to any motions being
made. The Council may take the same or different action on each item to be acted
upon. Prior public discussions and testimony on the two items may be considered by
the Council in their consideration of each of these items. Prior staff reports regarding
the Home Ranch Development Agreement contribution reallocation (Attachment 2) and
the Ikea contribution reallocation (Attachment 3) are provided for Council’s
consideration.

Whether or not the Council determines a Brown Act violation occurred on May 17, 2005,
this corrective action should be taken to ensure that Council’s ultimate direction on
these two items of business may be carried out. Staff should be directed to notify
Council Member Dixon in writing of the action taken to cure or correct the alleged
violation as required by the Government Code.

ALTERNATIVES:

City Council is not required to find that a Brown Act violation occurred in order to take
corrective action. Failure to cure or take corrective action on the items identified may
subject the items to legal challenge regardless of the Council’s determination on the
Brown Act complaint itself. For this reason, consideration of the complaint without
reconsideration of the two items of business in question is not recommended.

FISCAL REVIEW:

None required.

LEGAL REVIEW:

This report has been prepared by the City Attorney’s Office.
CONCLUSION:

The City Attorney recommends that City Council consider and take action on Council
Member Dixon’s complaint, and regardless of its findings on that matter, that it take
corrective action and consider anew the reallocation of Home Ranch Development
Agreement contribution and lkea contribution in order to allow Council’s direction to be



followed without delay. The City Attorney further recommends that staff be directed to
notify Council Member Dixon of the Council’s actions concerning her complaint.

KIMBERLY HALL BARLOW ALLAN L. ROEDER
City Attorney City Manager

DISTRIBUTION:  City Manager
Assistant City Manager

ATTACHMENTS: 1 Letter of June 15, 2005
2 Staff Reports re: Home Ranch Development
Agreement contribution reallocation
3 Staff Reports re: Ikea contribution
reallocation

File Name Date Time


http://www.costamesaca.gov/ftp/council/agenda/2005/2005-07-05/Dixon Violation letter.pdf
http://www.costamesaca.gov/ftp/council/agenda/2005/2005-07-05/Agend Report on Huscroft House fund recommendations 5-17-05.pdf
http://www.costamesaca.gov/ftp/council/agenda/2005/2005-07-05/Agend Report on Huscroft House fund recommendations 5-17-05.pdf
http://www.costamesaca.gov/ftp/council/agenda/2005/2005-07-05/051705IKEA.pdf
http://www.costamesaca.gov/ftp/council/agenda/2005/2005-07-05/051705IKEA.pdf
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