CITY COUNCIL AGENDA REPORT

MEETING DATE: NOVEMBER 1, 2005 ITEM NUMBER:

SUBJECT: CONSIDERATION OF AN ENCROACHMENT PERMIT FOR USE OF THE PUBLIC
RIGHT-OF-WAY AT 548 BERNARD STREET

DATE: OCTOBER 20, 2005

FROM: PUBLIC SERVICES DEPARTMENT, ADMINISTRATIVE DIVISION
PRESENTATION WILLIAM J. MORRIS, DIRECTOR OF PUBLIC SERVICES
BY:

FOR FURTHER INFORMATION CONTACT: WILLIAM J. MORRIS AT (714) 754-5343

RECOMMENDATION:

Deny the request for issuance of an Encroachment Permit for use of the public right-of-way
at 548 Bernard Street, and direct that all existing encroachments be removed within thirty
(30) days.

BACKGROUND:

At the May 26, 2004, Parks and Recreation Commission meeting, a request was
approved to relocate the sidewalk at 548 Bernard Street from the back of the parkway
area to a location adjacent to the curb (Attachment 1-staff report/Attachment 2-minutes).
As part of that approval, the applicant/property owner was conditioned to gain approval
for any additional, proposed improvements within the public right-of-way at that address.

In approximately October of 2004, the building inspector assigned to the building
construction at 548 Bernard Street noticed construction of a block wall within the public
right-of-way at that address. At that time, the property owner/builder was directed to
stop all work on the block wall, and contact the Public Services Department for any
permits that may be required.

On November 10, 2004, an “Application for Encroachment Permit” was submitted by the
property owner to the City (Attachment 3). The applicant requested construction of a
two-foot (2’) to four-foot (4’) high block wall and pond (presumably with water) within the
public right-of-way. In a letter dated February 10, 2005, from the City, the application
for an Encroachment Permit was denied Attachment (4). This denial was based on lack
of a necessary finding, per the City Municipal Code Section 15-13 (Attachment 5), that
the encroachment “will be consistent with the public convenience and welfare.”

The property owner has appealed the decision of the Public Services Director in
denying the request for encroachment (Attachment 6).



ANALYSIS:

The existing parkway at 548 Bernard Street is eight (8’) feet in width from curb face to
right-of-way line. The sidewalk is adjacent to the curb, and extends five (5’) feet back
from the curb face (Attachment 7). This leaves a three-foot (3’) wide strip of public right-
of-way from the back of the sidewalk to the right-of-way line. The proposed two-foot (2’)
to four-foot (4’) high block wall and water pond would run along the frontage of the
property (except at the driveway) at the back of the sidewalk, within the public right-of-
way. Currently, a portion of the encroaching block wall was constructed within the
public right-of-way prior to being stopped by the building inspector.

As previously mentioned, a finding cannot be made by staff that the encroachment is
consistent with the public convenience and welfare. To the contrary, the proposed
encroachment would reduce the usable width of the public parkway area for uses such
as ground cover landscaping, utilities, parkway trees, etc.

The City’s Streetscape and Median Development Standards, in Section 3.0, addresses
the appearance and types of improvements to be installed (Attachment 8). These
Standards indicate that improvements such as “brick, pavers, raised planters, fencing,
structures, etc.,” are unacceptable materials for use in the parkway area.

The vast majority of parkways within residential areas of the City are seven (7’) to ten
(10’) feet in width. This width normally allows sufficient room for necessities such as
sidewalks, driveways, power poles, street lights, fire hydrants, utility lines, mail boxes,
etc., and amenities such as landscaping and parkway trees. These widths are
established in residential areas by the City’s approved Standard Drawing No. 114
(Attachment 9).

Of particular concern to staff with any encroachment is the liability involved. If approved,
the City would require an insurance policy of at least $1M for general coverage for use
of the public right-of-way.  Therefore, any property owner approved for an
encroachment permit for use for the public right-of-way would be required to obtain and
maintain this insurance policy during the life of the encroachment.

It should be noted that any encroachment that may be issued for use of the public right-
of-way would contain a provision that the permit may be revoked at any time by the City
without cause. In this case, the permittee would be required to remove the
encroachment at his/her cost within thirty (30) days of notification.

Attached for Council’s information are pictures of the encroaching wall, which continues
to be constructed over objections and direction by City staff (Attachment 10).

ALTERNATIVES CONSIDERED:

1. Approve the encroachment into the public right-of-way with a requirement that a
liability insurance policy, in an amount no less that $1,000,000, be maintained to
protect the City. The wording of the policy would be as required by the City
Attorney and Risk Manager.

2. Approve the encroachment permit with no requirement for any insurance/City
indemnification.



FISCAL REVIEW:

There is no financial implication for the City based on the recommended action. If
Alternative 2 (above) is approved, the City may be subject to liability/lawsuits if accidents
and/or injuries occur because of the encroachment(s).

LEGAL REVIEW:

No legal review is needed for the recommended action. If Alternative 1 (above) were
approved, the City Attorney and Risk Manager would provide appropriate language for any
insurance policy that may be required to protect the City.

CONCLUSION:

An application has been received to allow for an encroachment at 548 Bernard Street,
in a residential neighborhood. Staff has denied the request, and this decision has been
appealed to the City Council. Council direction is requested on the appeal.

WILLIAM J. MORRIS
Public Services Director

ATTACHMENTS: 1 May 26, 2004, Parks and Recreation Commission Meeting
Staff Report for 548 Bernard Street
2 Excerpts of Minutes from May 26, 2004, Parks and
Recreation Commission Meeting
3 Application for Encroachment Permit
4 Letter Dated February 10, 2005, from City Denying Permit
Application
5 Municipal Code Section 15-13
6 Encroachment Permit Letter Dated February 15, 2005,
Appealing Denial of Encroachment Permit
Map of Sidewalk Area at 548 Bernard Street
Streetscape and Median Development Standards, Section
3.0, Public Rights-of-way and Parkways-General Criteria
9 Standard Drawing No. 114, Typical Section for Residential
Streets
10 Pictures Taken During Week of October 18, 2005
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