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CITY COUNCIL AGENDA REPORT 

MEETING DATE:  January 3, 2006 ITEM NUMBER:        

SUBJECT: DISABILITY RETIREMENT PROCEDURES 
 
DATE: DECEMBER 21, 2006 
 
FROM:  KIMBERLY HALL BARLOW, CITY ATTORNEY 
 
PRESENTATION 
BY: 

KIMBERLY HALL BARLOW, CITY ATTORNEY  

 
FOR FURTHER INFORMATION CONTACT: KIMBERLY HALL BARLOW,  714-754-5399 
 

 
RECOMMENDATION: 
 
Adopt Resolution 06-___ , which would dissolve the present Disability Retirement 
Committee (the “Committee”) and revoke the City Manager’s power to hear appeals, and 
would direct that all appeal hearings be conducted by an Administrative Law Judge who 
will then make a recommendation for City Council’s consideration and action. 
 

BACKGROUND: 
 
In 1994, City Council amended its contract with the Public Employees Retirement 
System (“PERS”) to include safety employees and created the Disability Retirement 
Committee. City Council appointed the Personnel Director, Finance Director, a member 
of the Police Department and a member of the Fire Department to serve on the 
Committee.  
 
On January 5, 1998, City Council adopted Resolution No. 98-2 (Attachment 2) which 
delegated to the City Manager and/or his designee its full authority to determine 
whether a City employee is disabled for the purposes of the Public Employees 
Retirement Law and whether such disability is “industrial” within the meaning of such 
law. At that same meeting, pursuant to minute action, City Council also designated the 
City Manager as appeal authority in accordance with the Administrative Procedures Act 
(“APA”) and appointed several individuals to the Committee.  
 
The purpose of this item is to discuss the delegation of authority authorized in Resolution 
No. 98-2:  1) the designation of the City Manager as the appeal authority, 2) the 
appointments made to the Disability Retirement Committee and to determine whether 
any changes need to be considered. 

ANALYSIS:
 
The two issues presented are discussed here. When City Council created and made 
appointments to the Disability Retirement Committee, it essentially established a 
“legislative body” subject to the Brown Act (“Act”). The Act provides for closed sessions 
under the personnel exception, Government Code section 54957, in order to protect 
against undue publicity or embarrassment of public employees and to allow full and 
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candid discussions of such employees’ injuries or physical condition. The past practice 
of the Committee was to hold closed sessions due to the sensitive nature of the issues 
being discussed, but they have not always been publicly noticed as required by the Act. 
The meetings were also not publicly announced prior to going into the closed session 
and the action taken was not reported to the public. It appears that the Council 
inadvertently created a legislative body by approving the creation of and appointing 
members to this Committee, when it never intended that disability retirement 
considerations should have to be conducted in open meetings.  Should City Council 
decide to retain the Committee as a legislative body, the requirements of the Act will 
have to be met.  Given the highly personal and sensitive nature of the information to be 
considered by the Committee, Administrative Services staff and the City Attorney’s 
Office recommend that the Committee be dissolved as a formal body created by the 
Council, that the Council simply delegate its hearing authority to the City Manager, and 
allow the City Manager to determine whether he will hear these matters personally or 
designate another person or body to do so, so that the highest degree of privacy for 
affected employees may be maintained. 
 
After the adoption of Resolution No. 98-2, the City Council delegated the power to hear 
appeals to the City Manager pursuant to Government Code section 21173 which states, 
“The governing body of a contracting agency may delegate any authority or duty 
conferred or imposed under this article to a subordinate officer subject to conditions it 
may impose.” Similarly, in Langan v. City of El Monte (2000) 79 Cal. App. 4th 608, a city 
official (pursuant to § 21173), was designated to act as the trier of fact with an 
administrative law judge (“ALJ”) acting in the capacity of legal advisor only, at Langan’s 
disability retirement appeal hearing. The Court of Appeal, following an earlier case, 
Usher v. County of Monterey (1998) 65 Cal. App. 4th 210 held, that under Government 
Code section 21156 (formerly section 21025), the City could not have a hearing officer 
designated by the city serving as the trier of fact on appeal.  However, delegation of the 
initial hearing and determination to the City Manager remains lawful.  
 
Section 21156 was specifically amended to “prevent biased, untrained persons from 
deciding appeals of disability pension denials.” The statute now reads, in pertinent part, 
“. . . Appeal hearings shall be conducted by an administrative law judge of the Office of 
Administrative Hearings pursuant to Chapter (commencing with Section 11500) of Part 
1 of Division 3 of this title.” The Court’s reasoning was that “where state statutes 
prescribe special hearing provisions for various individual agency proceedings, those 
provisions prevail over the more general provisions of the APA [Administrative 
Procedure Act].” Section 21156, taken together with the procedures prescribed in 
Government Code sections 11500, et seq., control over the more general power to 
delegate in section 21173. 
 
As a result of this ruling and under sections 21156 and 11517, the appeal hearing must 
be conducted before either the entire City Council with the ALJ presiding to rule on 
evidentiary matters or, before the ALJ alone, who would render a written proposed 
decision, including findings of fact, to the city. The entire City Council then considers 
and acts upon the proposed decision. City Council can adopt the decision, make 
technical or other minor changes in the decision and adopt it, reject the decision and 
refer it back to the ALJ for further evidence, or reject the proposed decision in its 
entirety and decide the case on the record. City Council has 100 days to take action or 
the ALJ’s decision is deemed adopted.  Due to the highly fact intensive nature of most 
appeals, we recommend that the Council have appeals heard by ALJs, subject to City 
Council review.  The proposed Resolution provides for this process. 
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ALTERNATIVES CONSIDERED: 
 
With regard to the Disability Retirement Committee, City Council, could leave the 
Committee as is. If it remains a legislative body, it could hold closed sessions, but all 
meetings would be subject to the noticing and other requirements of the Brown Act. 
Should City Council decide to dissolve the present Committee as recommended, under 
the City Manager’s remaining ability to promulgate rules and procedures appropriate to the 
disability process, the City Manager could himself hear disability retirement applications, 
designate a particular individual to consider disability retirement applications, or create a 
Committee and appoint persons to that committee.    
 
As to appeals, City Council could either conduct appeals with the Administrative Law 
Judge presiding or have an Administrative Law Judge hear the appeals alone and 
render a recommendation to the City Council for final determination. Having a City 
official hear the appeals is contrary to case law and state statutes. 

FISCAL REVIEW: 

No fiscal review is required. 
 

LEGAL REVIEW:
 
The City Attorney’s office prepared this report and the attached resolution for your 
consideration. No other legal review is necessary. 
 

CONCLUSION:
 
The actions recommended by the City Attorney’s Office are in accordance with state case 
law and statutes and provide for the orderly review and processing of disability retirements 
for employees of the City of Costa Mesa. The City Attorney’s Office recommends that the 
City Council approve and take action as set forth above.
 
 
 
ALLAN L. ROEDER KIMBERLY HALL BARLOW 
  

City Manager City Attorney 
 

 

 
 
 
 
STEVE MANDOKI 
 

Administrative Services Director 
 
 
 
DISTRIBUTION: City Manager 

 
 
 
ATTACHMENTS: 1 Resolution No. 06__ 
 2 Resolution No. 98-2 
File Name Date Time 
 

http://www.costamesaca.gov/ftp/council/agenda/2006/2006-01-03/Disability Retirements Reso.pdf
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