CITY COUNCIL FOLLOW UP REPORT

MEETING DATE: February 21,2006 ITEM NUMBER:

TO: COUNCIL MEMBERS AND CITY MANAGER ALAN ROEDER
FROM: POLICE DEPARTMENT / TECHNICAL SERVICES

DATE: February 13, 2006

REQUESTED BY: COUNCIL MEMBER LINDA DIXON

ADDRESS OF REQUESTING INDIVIDUAL: 77 Fair Drive, Costa Mesa, CA 92627

BACKGROUND:

On December 6, 2005, the City Council approved a motion directing the City Manager
and Police Chief to negotiate and secure a Memorandum of Understanding (MOU) with
Immigration and Customs Enforcement (ICE) for Cross-Designation training of Custody
Officers, Special Enforcement Detail Officers, Gang Officers and Detectives. Since the
anticipated MOU will closely resemble the Orange County Sheriff's Department (OCSD)
MOU with ICE, the Police Department is waiting to review the approved MOU between
the OCSD and ICE before proceeding with MOU negotiation process.

As a result of the passed motion on December 6, 2005, Council Member Linda Dixon
posed several questions regarding the immigration enforcement topic.

FOLLOW UP REPORT:

The following answers are in response to questions presented by Council Member
Linda Dixon:

Q. Do we transport felons to the Orange County Jail?

A. Yes after 96 hours. Most male felons are kept at the Costa Mesa Jail for up to 96
hours, with the exception of inmates with medical problems or suicide risks. This
time is used to process paperwork and complete follow up interviews. Costa
Mesa Jail does not house any females.

Q. What questions do the jailers ask at the county facility that we cannot or do
not ask at our jail?

A. None. The Costa Mesa Custody Officers generally ask the same questions as
the deputies at the Orange County Jail (OCJ). Both OCJ and the Costa Mesa
Jail booking forms have similar questions, “Name,” “Address,” “Age,” “Place of
Birth” and “Citizenship” etc. Please refer to the attached forms. The Board of
Corrections requires this information and more.

Q. Is it legal for us to ask a suspected felon for immigration proof?



Yes, it is legal for Costa Mesa Police officers to ask about immigration proof of a
suspected felon. Title 8, U.S. Code §1304(e) provides: “Every alien, eighteen
years of age and over, shall at all times carry with him and have in his or her
personal possession any certificate of alien registration or alien registration
receipt card issued to him pursuant to subsection (d) of this section. Any alien
who fails to comply with the provisions of this subsection shall be guilty of a
misdemeanor and shall upon conviction for each offense be fined not to exceed
$100.00 or be imprisoned not more than thirty days, or both.”

Section 428.2 of the Costa Mesa Police Department Manual contains the
Department Policy, which indicates, “The U.S. Immigration and Customs
Enforcement (ICE) has primary jurisdiction for enforcement of the provisions of
Title 8, U.S. Code dealing with illegal entry, etc. When assisting the ICE as their
specific request, or when suspected criminal violations are discovered as a result
of inquiry or investigation based on probable cause originating from activities
other than the isolated violations of Title 8, U.S. Code, Sections 1304, 1324,
1325 and 1326 this Department may assist in the enforcement of Federal
immigration laws.” Please refer to attached section 428 of the Costa Mesa
Police Department manual for more information.

If it is legal for us to ask a suspected felon as our policy is written today
without ICE, and we are not asking the questions, why?

The Costa Mesa Police Department policy does not prohibit inquiring about the
immigration status of a suspected felon, as long as it is within the Department
policy, which is, “The U.S. Immigration and Customs Enforcement (ICE) has
primary jurisdiction for enforcement of the provisions of Title 8, U.S. Code dealing
with illegal entry, etc. When assisting the ICE as their specific request, or when
suspected criminal violations are discovered as a result of inquiry or investigation
based on probable cause originating from activities other than the isolated
violations of Title 8, U.S. Code, Sections 1304, 1324, 1325 and 1326 this
Department may assist in the enforcement of Federal immigration laws.”

If a prisoner is booked at the OCJ, then ICE agents screen them. The focus of
the Costa Mesa Police Department is the prevention of crime and the safety of all
members of the community. Immigration status has not been a focus for our
staff.

Can CM officer run anything (driver license number, fingerprint, etc.) to
determine legal status?

At this time, there are no data files available to Costa Mesa police officers that
provide the legal status of individuals arrested or detained.

Do we question anyone taken to our jail, no matter what the charge, of their
legal status in the US?

At the current time, the Costa Mesa Police Department does not ask anyone
booked at the jail their legal status. The Department does ask arrested
individuals their “Place of Birth” and “Citizenship”, but not their specific legal
status.
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Q. At present, is there any policy on the books in our city that allows our
officers to ask about legal status whenever they make a stop or receive a
call for assistance, even if they don’t issue a citation?

A. Section 428.1 of the Costa Mesa Police Department Manual states in part, “The
immigration status of individuals alone is not a matter for police action.” Section
428.31 of the Costa Mesa Police Department Manual states, “The fact that an
individual is suspected of being an undocumented alien alone shall not be the
basis for contact, detention, or arrest.” Unless the person stopped is suspected
of a criminal law violation, other than a Title 8, U.S. Code violation, then the
officers cannot inquire as to the legal status of the person stopped.

DISTRIBUTION:

ATTACHMENTS: 1 Costa Mesa Police Manual Section 428
2 Costa Mesa Police Pre-Booking Form
3 Orange County Jail Pre-Booking Form
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http://www.costamesaca.gov/ftp/council/agenda/2006/2006-03-07/022106 Follow Up Report Immigration and Customs Enforcement Attachment 1.pdf
http://www.costamesaca.gov/ftp/council/agenda/2006/2006-03-07/022106 Follow Up Report Immigration and Customs Enforcement Attachment 2.pdf
http://www.costamesaca.gov/ftp/council/agenda/2006/2006-03-07/022106 Follow Up Report Immigration and Customs Enforcement Attachment 3.pdf
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