ATTACHMENT 1

FROFESSIONAL SERVICES AGREEMENT
FOR BUS TURNOUT DESIGNS

THIS AGREEMENT is made and entered into thiz - day of L 200A
(“Effeetive Date™), by and between the CITY OF COSTA MESA, a municipal corporation
(i), and KFM ENGINEERING, INC,, a Califormiz corporation {“Consultant™).

WITNESSETIL:

AL WHEREAS, City proposes to bave Consultant provids designs for bug tumeout
improvements along, Wilson Street as described horein below: ang

B. WHEREAS, Consullant represents that il has that degree of specialized expertise
conlemplated within California Government Code, Section 37103, and helds all necessaTy
licenses to practice and perform the services hersin conlemplated; and

. WHEREAS, City and Consultant desire to contract for speeific services in comnzetion
wilh the preject described below (the “Project™) and desire o sct farth their dghts, duties and
liabilities in connection will (he scrvices o be performed; and

. WHEREAS, no ofTicial or cmployee of City has s Anancial intersst, within the provizions
of California Government Code, Sections 1090-1002, in the subject matter of thiz A grecment.

NOW, THEREFORL, for and in consideration ol he mumal covenants and condifons
contained herein, he parlies hereby apree as follows:

L0 SERVICES PROVIDED BY CONSULTANT

L1 Beope of Services, Consultant shall provide the professivnal services deseribed in
the City"s Request for Propasal (“IRF1P7) atiached heroto as Exhibil *A™ and incorporated hersin
by reference and Consultant’s Response to Ciy™s REFP ((he “Response™), A capy of said
Response 5 atlached herelo az Exhibit “B” and incorporated herein by (his reference.

1.2, Professionsl Practices. All professional scrvices w be provided by Corsultant
purstant to this Agreement shall be provided by personnel experienced in their respective fislds
and in 2 manner consislent wilh |he standards of care, diligenee and skill ordinarily exercisad by
professional eonsullanls oo similar fields and  cireumstances in accordance  with  sound
professional practices.  Cansultant also wearrants that it is familiar with all laws that may affect
its performance ol this Agreemenl and shall advise Clty of uny changes in any Taws that may
affeet Consultsant’s performances of this Agreement.

1.3, Wamanly, Consultant warrants that it shall perform the savices reguired by this
Agreement in compliance with all applicabls Pederal and California employment s including,
bul not lirmitad 1o, those laws reluled o minimum hours and wages; occupational health and
safety; fair croploymaent and employment practices; workers” compensation insursnce and safety
in emplovment; and all other Federal, State and local laws and ondinances applicable to the
services regquired under ths Agreement, Congultent shall inderanify and held haomless City from
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and against all claims, demands, payments, suits, actions, proccedings, and judgments of every

Cnature and deseription including allomeys' fees and costs, prosented, brought, or recovered
against City for, or on account of any lizbility under sny of the above-mentioned Tavws, which
miay be insurred by reason of Consultan’s performance under (hiz Agreemeant.

L4, Mon-discriminstion. In perlomming this Agreement, Consultant shall nat cngage
in, nor permit its agenls Lo engage in, disciimination in smployment of persons bocanss of their
rave, Teligion, volor, national origin, ancestry, age, physical handicap, medical condition, marital
status, sexuval gender or sexual orlentation, exoept as permittad pursuant o Section 12940 of the
Gevermment Code. Vielation of this provision may result in the imposition of penallics referred
tor in Labor Code, Seclion [735.

L3 Monclixclusive Agrecment  Consultant acknowledges that Cily may enter inig
agreements with other consultants for services similar to the services that are subject to this
Agreement or may bhave itz own employess perform services similar to (hose services
conternplated by (his Agrecment.

.6, Delegation and Assipnment. Thiz is a personal service contract, and (he dutics set
forth herein shall not be delegated or assigned to any person or emtity withoul (he prior written
consent of City. Consultant may engage 2 subconiracton(s) as permitled by law and may employ
other personnel to perform services confemplated by this Agresment st Consultant®s sole cost
and expense.

1.0, COMPENSATION AND BILLING

2.1, Compensstion, Consultant shall be paid in accordance with the fee schedule sat
forth in Exhibit *C," attached hereto and made a part of this Agresment (ihe “Foc Schedule™),

Consultant’s compensation shell in no ease excesd Thirty-Seven Thowsand Eight 1undred Fify-
Five Dollars ($37,835.000,

2.2 Additional Services. Comsultant shall not reccive compensalion for any services
provided outside the scope ol serviecs specified in the Response unless the City or the Projcet
Manager lor s Preject, prior to Consullan! performing the additional services, approves such
additions] services inwriting. 1t is specifically understood that oral requasts andfor approvals ol
such additional ssrvices or adiitionsl compensation shall be barred and ars unenforeeahle,

23, Method of Billing. Consultant may submit invoises to Clty's Project Manager for
approval on @ progress basiz, but no more often than monthly. Satd invoice shall be basad on the
wtal of all Consultant™s services which have been completed to City's sole satisfaciion. City
shall pay Consulient’s inveice within fory-five (43) days from the date City reccives said
mrvotee. Each involce shall describe in detail, the services performed and the sssocisted time Jor
completion. Any additional services approved and performed pursvant W this Agresment shall
be designated us “Additiona] Services™ snd shall identify the number of the authorized change
order, where spplicable, on all invoiees.

24, Beeords and Audits, Fecords of Consultant's services relating to this Agreerment.
shall he maintained in accordance with penerally recopnized seoounting principles and shail be
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made gvailable to City o1 i P‘fl’)jet,l Manager for [mpcctinn sndfor audit at erlaelly convenient
times for 2 period of three (1) years fom the Effective 1als,

30, TIME OF PERFORMANCE

210 Commencement and Completion of Work,  The professional semvices fo ba
performed pursuant to this Agrezment shall commence within [ve (3 davs from the Effective
Diate of this Agreement, Failor: lo commence work in g timely manner andfor difigamly pursus
work o completion may be grownds for termination of this Agresment,

32 Excwsable Delavs,  Neither party shall be regponsible for deluys or lack of
perlommance resulting from acts beyond the reasonable control of the parly or partics. Such acls
shall inchide, bat not be lmited o, sels of God, fire, strikes, matsrial shottages, compliance with
lavwrs or regulalions, niols, acts of war, or any other conditions beyond the reasonable control of a
party.

40,  TERM AND TERMINATION

4,1, Temm This Agreement shall commencs on the Effoctive Tiate and continme foe o
period of twenty-foww (24) months ending on May 16, 2009, unless previously terminated us
provided hersin or as otherwiss agresd Lo In writing by the parties,

4.2, HMotice of Termination. The City reserves and has the right und privilege of
canccling, suspending or abandoning the execution of «ll or any part of the work contemplated
by this Agresment, with or withoul cause, ot any time, by providing written notice to Consultant,
The terrination of this Agreement shall be deemed effective upon receipt of the notice of
terminution. In the event of such termination, Consullant shall Immedialely stop rendering
serviozs under this Agreement unless directed ofherwise by the City.

43, Compensation.  Tn the event of lerminstion, City shull pay Consultant for
reazonzhle costs incurred and professional scrvices satisfastorily performed up to and including
the duie of Gily's writlen notice of termination. Compensation for work in progress shall he
prorated as to the percemtage of work compleled as of the effective date of termination in
accordance with the fees set forth bersin.  In ascortaining the profossional ssrvices actually
rendered hercunder up to the offective date of termination of this Agresment, consideration shall
be given to both completed work and work in progress, to complete and incomplete drawings,
and o other documents pertaining o lhe services contemplated herein whether daliversd to the
City or in the possession of the Consultant.

4.4  Documpents. In the cvent of termination of this Asrecment, all documents
prepared by Consultant in its parformance of this Agreemenl including, bue not limiled to,
[inished or unfinished design, development and construclion documents, data studies, drawings,
maps and reports, shafl be delivered fo the City within ten (10 days of delivery of termination
notice 1o Consultant, at no cost to City. Ay vse of uncompleted dovuments without specific
writlen authorization from Consultant shall be at City's sole risk and without lizbility or legal
cxpenss: to Consultant,
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50, INSURANCE

31 Minioarm Scops and Limits of Insurance. Consultant shall abtain and maintsin
during the life of this Agreement all of the following insurance coverapes:

(2) Comprehensive  geoneral — lability,  including  premissy-operations,
products/completed opsrations, broad form property . damage, blanket
contractual liabilily, independent contractors, personz! injury with a palicy
himit of pot Iess than One Million Dollars ($1.000,000.000, combined
single limits, per accurrence and aggrogats.

=] Antomobile lability for owned vehicles, hived, and non-owned vehicles,
with 2 policy limit of nol less than One Million Dollars ($1,000,000.00),
combined singls limils, per oceummence and approgate.

s “Warkers' compensation insuranoe a3 reguired by the Siate of Califomia.

) Professicnal errors and omissions (*F&07) lability insurance wilh policy
limits of not less than One Million Dollars $11,000,000.001, combined
single limits, per oceurronce and asgregale,  Consultant shall ohiain and
maintain, said B&0 liability insurance during the Jili of this Apresment
and for three years aller completion of the work hercunder.

5.2, Endorsemerts. The comprehensive general lability insurance policy shall contain
of be endorsed to contain the following provisions:

(a) Additional insureds:  "The City of Costa Mesa and its elected and
appointed boards, officers, agenis, and emplovess are additional insureds
with respeet to this subject project and contract with City.”

(b} Motiee: "Said policy shall not lerminate, nor shall it be cancefled, nor the
coverage rdoced, wnlil thirty (30) days aller written notice is given o
ity

(e} Other insorance:  "Amy olher insurance maintsined by the City of Costa
Mesa shall be cxecss and not contributing with the insurance provided by
this policy."

320 Cerlificates of Insuranes:  Consultant shsll provide to City certificates of
insurance showing the insurance coverapes and required cndorsements deseribed above, in a
form and content approved by Cily, prior o performing any ssivices under this Apresment.

34, Mon-limiting: Mothing in this Ssclion shall be construed as Hmifing in any way,

the indymni[ication provision confsined in iz Agveement, or the exienl to whicly Consultant
nray be held responsible for payments of damages to persons or properly,
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6.0, GEMNERAL PROVISTONS

&1, Entire Agresment: This Agrecment constitules (he entire Agreemenl between the
parties with respect lo any matter referenced herein and sapersedes any and all other Prier
wrilings amel oral negetiations. This Agreement may be modified only in writing, and signed by
the partics in interest at the time of such modification. The terms of this Agresment shall prevail
over any inconsisient provision in any other contracl decument appurlenanl hercto, inchading
axtibils o this Aurecment, :

0.2, Represeniaiives, The City Manager or his desimnee shall be the representative of
City for purposes of this Agreement and may 1ssue all consents, spprovals, directives and
agrocments on behalf of the Cily, called for by this Agreement, cxeept as otharwise cxpreasty
provided in this Agreement.

Consuellant shall designate a representative [or purposss of this Agrecment whe
shall be sulhumized (o issue all comsents, approvals, dircetives and agrecments on behalf of

Consultant called for by this Agreement, except as otherwise expressly provided in this
Apgreament.

&.3.  Project Managers. City shall desigmatc a Project Manager to work directly with
Consultant in the performance of this Aprecment,

Consultant shall designate 8 Projeet Manager who shall repressnt it and be its
agent in all consultativns with City during the term of this Agreement. Comsuliant or its roject
Mumager shall aflend and assist in all eoordivation meelings called by Cily,

G4 Motiees:  Any nolices, documents, correspondence or ather commumications
concerning this Apreement or the work hersunder may be provided by personal delivery,
[awsimile or mail and shall be addressed as set forth below.  Such communication shall be
decmed sorved or delivered: o ai the time of delivery if such communication is sent by perscmal
delivery: b) al ihe time of ransmission it such communicstion is senl by facsimile; and c) 4%
hours afler deposit in the U5 Mall as rellected by the official US. postmark if such
comrmunication i3 sent through regular United States mall,

IF TO CONSULTANT: [F T eIy

EIFM Engincering, Ine. Cily of Costa Mesa
Ta6T2 Town Centre Drive 77 Fair Drive

Suile 300 Crosta Muosa, CA 920248
Foothill Fanch, Ca 92610

Tel: 949-3R(-3838 Tol: T14-754-57480
TFae; D40-380-3837 Faw: 7i4-734-5322%
Armne Edward Miller, fr. Alin: Denniz Johnason

4.3 Drog-free Workplace Poliev. Consultant shall provide » dmg-free workplace by
complying with atl provisions set forth in City®s Council Policy 100-5, attached hereto as Txhibil
“I¥" e ineorporated berem by reference. Congultant®s falure to conform to the requirements
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set forth in Council Policy 100-5 shall constituee 4 material breach of this Agresmen and shall
T ez [or immedinle termination of this Agreement by City.

i G Atlomeys’ Fees: Inthe event that lifgstion iz braughl by any party in connection
i wilh this Agreement, the prevailing party shatl be entitled (o recover from the opposing parly all
costs and expenses, including rensonable antorneys” fees, ncurred by the prevailing party in the
exercise ol any ol ils rights or remedies hersunder or the enforcement of any of the tenms,
conelilioms, or provisions hercot. :

6.7. - Governing Lew: This Agresment shall be governed by and construed under the
laws ol the State of California without givieg elTect to that hody of laws pertaining to conflict of
laws. In the event of any legal action (o enforce or interprel this Apreement, the parties hersto
agree that the sole and exclusive venue shall ke a court of competent Jurisdiction locaied in
Crange County, California.

6.8 Assdgmment:  Consultant shall nol veluntarily or by operation of law assign,
iranzfer, sublet or encumber all or any purt of Consultant’s interest in this Agrecment without
Cly's prior written consent.  Any altempted assignment, transfer, subleliing or encumbrance
shall be viid amd shall constitute 2 breach of this Agreement and cause for termination of this
Agreement. Regardless of City's consent, no subletting or assignment shall relegse Consultant of

Conzultant's abligation 10 perfumm all other obligations 1o be performed by Consultant hercunder
for the term of this Agreement.

6.9, Indemnification and Hold Hanmless: Consultarnt shall protect, defend, indemnify
and hold harmless City and its elected and appointed officials, officers, and employees from any
undd ull claims, liabilities, expenses, including attorney fzes, damapge to property ar injuries to or
| death of any person or persoms or damages of any nabsre including, bul not by way of lmitation,
f all civil claims or workers” compensstion claims arising out of or in any way connected with the
imtentional or negligent acts, eror or omissions of Consultant, its emplovess, zgenls or
subvontractors in the performance of this Aszeoment.

&0, Independent Contractor:  Consulfant is and shall he acting al all times as an
independent contractor and not as an employec of City. Consultant shall secure, at his expense,
and be responsible for any and all payment of Income Tax, Social Seeurity, State Disability

i Insurance Compensation, Unemployment Compensation, and other payroll deductions for
i Consultant and its oflicers, agents, snd employees, snd all businass ligenses, if any ars Toquired,
in vommection with the services to be performed hereunder.

611, Orwnership of Documents: All findings, reporls, documents, information and iy
including, bul not limited to, computer tapes or dises, [iles and tapes fumished or prepared by
Consultant or any of its subcontractors in the courss of performance of this Apresment, shall be
and remain the sole property of Tity, Consuliant agrezs that any such documents or informarion
il shall nol be made available to any individual or crganization without the prior consent of City.

. Any use of such documents for other projects notl contemplated by this Agreement, and any use
i of incomplels documents, shall be af the sole risk of City and without lisbility o legal exposure
to Consultant. City shall indemnify and hold harmless Consultsnt from all claims, damages,
losses, and expenses, including attomneys” fees, arising oul of or reanlting from City's use of such
ii documents for other projects nol contemplated by this Agresment or use of Incomplete
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docmments farnished by Comsullant, Consultant shall deliver to City any Iindings, reports,
documents, inlommalion, data; in any form, including bul not limited 1o, computer tapes, discs,
fles andio lapes or any other Project related ilems a3 rogquested by City or its suthorized
represamative, of no additionad cost fo the City.

6,12, Public Fecords Act Disclosures Consultant has been advised and is awars (hal =1
reports, decuments, informalion and data including, but not limited to, computer lapes, discs or
files Jumnished or prepared by Consultant, or any of ils subcontractors, and provided 1o City may
be subject o public disclosure ay required by the Califoenia Public Records Act {Californiz
tiovernment Code Section 6250 o seq).  Exceptions o public disclosure may be those
documents or information that qualify as trade secrels, as that term 15 delined in the California
Government Code Section 62527, and of which Consultant infurms City of such trade seerct,
The City will emndesvor fo mamtam as confidential all information obtained by it that is
designaiod as 2 frade secret. The City shall not, in sny way, be Hable or responsible for {he
disclosure of any trade secret incleding, without lmitation, those records 5o marked iF disclosure
i% deemed 10 be required by law or by eeder of the Courl,

6.13. Responsibility lor Errors, Consultant zhall be responsible for its work and resglts
under (his Agreement. Consultant, when requested, shall fumish clarifieation andfor cxplanation
as may be required by the Uiny"s represemlative, regarding any servives rendered under this
Agreement at no additional cost to City. In the event that an emor or omission atiribuiable o
Consullant ovovrs, then Consultant shall, at no cosl o City, provide all necessary design
drawings, estimates and other Consultanl professional services necessary to rectify and correot
the matter to the sole satislwiion of City and to participate in any meeting required with repard
T the porreciion.

0.14.  Prohibiled Emploviment: Consultant will not employ any rezular employes of
Cily while thiz Agreement s in effecl

615, Ovder of Precedence: In the event of an invensistency in (his Agreement and amy
of the attached Exhibits, the torms set forth in this Agrecment shall prevail. I, and to the extont
this Agrcement incorporates by reference any provision of the REFP or the Responss, such
provision shall be desmed o pert of (his Agreement. Mevertheless, if thers is any conflict among,
the terms and condilions of this Agreement and these of sny such provision or provisions so
incorporated by reference, this Agreement shall govem over both the Rusponse and the BEP and
the Response shall govern over the BFE.

616, Costs: Fach party shail bear its own costs and fees incumed in the preparation and
negetistion of this Agrecment and in the performance of its obligations hereunder except as
expressly provided herein,

617, Mo Third Party Beneficiary Rishes: This Agreement is smzred into for the sole
benefit of City and Consultant and no other parties are intended 10 be direcl or incidemtal
beneletaries of this Agreemen! and no third party shall have any right in, wnder or to this
Agrecment.

6.8, Headings:  Paragrsphs snd subparsgraph beadings contained in {his Agreement
are mcluded solely for convenisnce and are not Intended to modily, explain or to bea full or
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accurale deseription of the conlent thereof and shall not i 2oy way affect the meaning o
imterpretation of this Agreement,

&19, Constmetion: 'The partics have participated jointly in (he negotiation and drafiing
of this Agreement. In the eveni sn smbiguity or guestion of inlent or interpretation arizes with
respect to this Agreement, fthis Apreement shall be construsd ag if drafisd juinily by the partlics
and in aceordunee with its falr meaning,  Thers shall be no presumplion or buden of proot

lavoring or disfavoring any party by virme of the suthoeship of any of the provisions of this
Agreament.

£.20. Amendments: Only a writing excouled by the parlics hercto or their Tespottive
seecessors and assigms may amend this Agreement.

6.21. Waiver: The delay or failure of either party 2t any time to require perfommance of
complianee by the other of any of its obligations or agresmentz shall in no way e deemed a
waiver of those rights to require such performance or compliance. Mo waiver of any provision of
this Agreement shall be elfective unless in writing and signed by a duly autherized representative
of the pariy against whom enforcement ol a waiver is sought. The waiver of any right or temedy
in respect to any oecurrence or event shall not be desmed a waiver of sny right or remedy in
respect th 2y olher oocurrence or event, nor shall any walver constitute 2 continuing waiver.

622 Severabilily: I sny provision of this Agrcement is defermined by a court of
competent jurisdiction to be inenforceable in any circumstancs, such determination shall net
affect the validity or enforceability of the remaining terms and provisions hereof or of the
offending provision in any other circumstance,  Notwithstinding the forepoing, if the value of
this Agreement. based upon (he substantial benefit of the bargain lor any party is materially
impaired, which determinstion ss made by the presiding court or arbitralor of commpelent
Jurisdiction shall be binding, then both partics agree to subsliiute such provision(s) thromgh geod
faith negaotiations.

523, Counterparts: This Apreoment may be execwted in one or mors counlerparts,
cach of which shall be desmed sn original. Al counferpars shall be construed topether and shall
constifuts ong apreement,

0,24, Corporate Authority: The persons executing this Agresment on behall of the
parties hersto warrant (hat they are duly authorized to execute this Agreement on behalf of 2aid
partics and that by deing so. the pariies hereto are formally bound to the provisions of (his
Agreement.

IN WITNESS WIHEREOF, the pariics horeto have coused his Agresment o be cxecuted Ty
and through their respeetive sutherized officers, as of the date Arst above wrillen.

CITY OF COSTA MESA,
A muenicipal corparation

Diate:

Mavor of the City of Cogta Meea
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EFM ENGINERRING, INC.

Signaturs

Mame and Ticle

Social Security or Taxpayer [1 Nuzaber

ATTEST:

-Lu:j- Clerk and cx-officin (lerk
of the Clty of Costa Mesa

APPROVED AS 10 FORM:

WA

Cit::-r ﬁmrngy

ATPROVED AS TO INSURANCE:

= At

Risk Management

APPEOVED AR TO CONTENT:

]'rc;ject Manager

Dale:

Diate: _.Lf‘}{-?'r'rj’ 14

Dale; If'f/ - ff/é’r g

Thatex;
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