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CITY Or COSTA MESA
DEPARTMENT OF FINANCE
INTEROFFICE MEMORANDUM

TO: RICK FRANCIS, ASSISTANT CEQ
FROM: KIM WILSON, RFP FACILITATOR
DATE: NOVEMBER 12, 2013

SUBJECT: RESPONSE TO JEFF REEVE’S EMAIL REGARDING RFP #1158 MODILE DATA
COMPUTLER

This s a formal response to an email Mr, Jeff Reeve, Wastern Area Sales Director of L-3 Mohile-Visions, Inc.
(L-3} sent to Margaret Chang, Management Analyst for the City of Costa Mesa on November 5, 2013, L-3's
plan to protest the award of (84) units to Datalux based tha enumeratéd items addressed balow:

1. The total cost to outfit the Police and Fire Department from L-3 Mobile-Vision was $390,820.00.

CITY OF COSTA MESA RESPONSE: This total is for 75 MDCs as requested in the RFP, which does not
Include the 8% sales tax, nor does it include the cost to provide Accidental Damage Coverage for the sixty-
four (64} Police Dapartment units or the (10) ten additional units the City ultimately recommends for Councit
approval, bringing the total number of units to (85 eighty-five, rather than (75) saventy-five. Using L-3's unit
pricing, revised cost of (85) eighty-five units plus sales tax Is $483,602.40 without the Accidental Damage
Insurance while Datalux' cost to provids (85) eighty-five units is $467,262.00 without the Accldental Damags.

2. Based on the information provided in the staff repert the Datalux price for Police only is
$388,300.80. Add that number to our Fire number of $120,476.16 and the new total the City is
expending is $508,776.96.

3. Hence, using the costs that are being provided, the Clty of Costa Mesa ls spending $117,976.96
above the L-3 Mobite-Vislon response total. {$508,776.96 - $380,820.00 = §117 976.96)

CITY OF COSTA MESA RESPONSE: As stated above, Included In this expenditure is (10) ten additional
units, Accidentat Damage Cover on (84) sixty-four units and mandatory sales tax which was not
calculatad in L-3's proposed $390,820 quote. L-3's caleulations are correct in that having two vendors
instead of one would result in a_cost increase. in reviewing this, it was determined that the actuai
comparative cost to award all (85) elghty-five units including Accidental Damage and Sales Tax to (1)
one vendor would be $520,082 (L-3} or $503,742.00 (Datalux).

Datalux’ quote of $36,480 for Accidental Damage Coverage was added to both Datalux' and L-3's hase
prices to arrive at the aforementioned total cost of award to a single vendor. A request was made to L-3
to provide a quete for comparative purpeses only and the request was refused,

4, Prior to the on site evaluation the weaek of October 14", Kimberly Wilson, RFP facilitator Informed
Mike Turner verbally that the L-3 Mobile-Vision response was ranked the highest above all other
submittals and because of that, we were given first choice of day and time {0 do our presentation,

CITY OF COSTA MESA RESPONSE: L-3 was In fact the highest ranked proposer during the proposal
evaluations, which was anly a portion of the evaluation process.




5. Thanks for getting back to me. At this point it looks like you are asking for a Best and Final Offer
from us. This is somewhat concerning as we feel it may violate the intent and possible legalities of
the RFP since an intent to award was already committed.

CITY OF COSTA MESA RESPONSE: The email dated Tuesday, November 5, 2013, from me (Kimbarly
Wilson, RFP Facilitator for the City of Costa Mesa} fo.Jeff Reeves, Western Area Sales Director for L-3
specifically requested a quote for Accidental Damage Coverage to properly address L-3’a concern that the
City of Costa Mesa based on Its recommendation to award a portion of the award for this RFP to Datalux.
The sole purpose for the request was for comparative purposes only, as stipulated In said email, as the price
for this add-on item was included in the.Datalux award amount and was not part of the original RFP, which
means it wasn't in the price L-3 used to compare prices. The November 6" request was by no means a
Best and Final Qffer request,

6. Through the limited documentation we have publicly obtalned, we feel there 'may be additional
factors for the award that could be biased or miss-iriterpretad for the said award.

CITY OF COSTA MESA RESPONSE: The decision to split the award between Datalux and L-3 came down
to overall departmental preference, which is well within the Cily's right to do, per Sectfon 7 of the RFP (see
full cite below}, wherein the Pclice Department preferred Datalux' unit 4-to-1 over the [-3 unit and the Fire
Department preferred the L-3 unit 4-to-1 over the Datalux unit (2 Police Department and 1 Fire Department
personnel preferred CDCE’s unit),

This RFP does not commit the City to award a contract or to pay any costs incurred for any
services. The Cily, at ils sole discretion, reserves the right {o accept of reject any or all
proposals recelved as a result of this RFP, {o negofiate with any qualified sourge(s), or fo
cancel this RFP in part or in its entirely. The City may waive any irregularity in any proposal.
All proposals will become the property of the City of Costa Mesa, USA. If any propristary
Information is contalned in the proposal, it should be clearly identified. ~ City of Costa Mesa
RFP 1158, Section 7 RFP Process for Submitting Proposals. subsection Conditions for
Proposat Acceptance, page 10 fast paradraph.

7. Since the three finalist have baen notlfiad of a potential award, | am again requesting through the
Freedom of Information Act all proposals submitted by Datalux including the ariginal and modified or
addendum follow up proposals including that were submiited after the RFP submittal date and any
and all documents such as hid tabs, proposal rankings, evaluation scores, pricing etc.

CITY OF COSTA MESA RESPONSE: (Request for Proposals)
The City of Costa Mesa Is governad by the California Public Records Act rather than the Freedom of
Information Act which applies to Federal Government entities. Pursuant to Government Code 62585 and

Michaells, Montanarl & Johnson v. Superior Court, 38 Cal. App. 4th 1065 (2008), the proposals are exempt
from production until after award of the contract.

This allows the City, on behalf of its residents and taxpayers, to complete the negotiations and finalize the
contract without potential compromise of the process. To make proposals available for public review prior to
this time would seriously Impact the City's ahility to negotiate a fair and cost effective proposed contract" and

it's RFP Section 9.C, Evaluation of Propasals and Selection Process! Interviews, Reference Checks
Revised Proposals, Discussions which states the followina;

Recommendation for award is contingent upon the successful negation of final contract
terms. Negotlations shall be confldentlal and not subject o disclosure {o competing
Proposers unless &n agreement is reached. p.12

Providing the proposal(s) to L-3 beforehand would potentially jeopardize the City's bargaining advantage,

provide L-3 with an unfair advantage over Datatux and the other proposers, which is not in keeping with the
City's practice of falr and aboveboard treatment of all proposers, thus tainting the integrity of the process.
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8. Once we recelve all of the documenits, we will respond to you with a detalled fist of items we feel may
have incorractly Influenced the intent to award,

CITY OF COSTA MESA RESPONSE: If L-3 has a legifimate reason to believe the City's decislon was
incorrectly influenced in any manner other than the reasons mentioned in its November 5 emall to Clty of
Costa Mesa Management Analysis, Margaret Chang, it should be able to list those additional reasons,
whaereupon the Clty will respond.

The City of Costa Mesa takes the Evaluation and Selaction process of its RFP Solicitations very sariously,
Hence the Integrity of each phase of these processes are guide our actions.

Distribution:
L-3 Mobile-Vislon, Inc.
Counsel for the City of Costa Mesa

Costa Mesa City Clerk
Flle
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From: jeff.reeve@|-3com.com [mailto:jeff.reave@i-3com.com]

Sent: Wednesday, November 13, 2013 2:29 PM

To: WILSON, KIMBERLY

Cc: FRANCIS, RICK; imt@jones-mayer.com; DUARTE, TOM; GREEN, BRENDA
Subject; RESPONSE TO L-3 CLAIMS - RFP No. 1158 for Mobile Data Computer

Dear Kim Wilson,

Again, thank you for providing the information so that we could better understand and compare the
proposals cost section in an "apple to apple” approach as you stated. We too agree and want to re-
iterate that our only intention of looking Into the award is based on a fair and competitive analysis of all
the accurate facts.

With the information you provided in your responss, we conclude that the L-3 Mobile Vision proposal
cost numbers were incorrectly added up in a way that influenced our averall cost incorrectly higher to
the you and the City. Now that we understand that and based on your offer to supply our cost with an
additional charge of the “Accidental Coverage” that Datalux has provided after the fact, we are
submitted a cost sheet that is accurate and totaied up correctly for the Costa Mesa Police Department
Mobile Data Computers.

PLEASE NOTE THAT IN NO WAY WAS ANY OF OUR LINE ITEM PRICES MODIFIED FROM QUR
ORIGINAL PROPOSAL. ‘

Please use the aftached as our submittal for a correct and accurate cost sheet for evaluations of RFP
No. 1158 for Mobile Data Computer.

Highlights of the document are:

v Per unit cost was lowerad to 64 as per information you provided; no per
unit items dollar amounts were modified.

v Installation guantity of units was changed to 64 per your information; no per
unit items dollar amounts were modified.

v Removal quantity of existing units was changed fo 64 per your information;
no per unit items dollar amounts were modified.

11/14/2013 ,A















From: WILSON, KIMBERLY

Sent: Thursday, November 14, 2013 4;45 PM

To: 'eff.reeve@l-3com.com'

Cc: FRANCIS, RICK; GREEN, BRENDA

Subject: 4th RESPONSE TO L-3 CLAIMS - RFP No. 1158 for Mobile Data Computer

Helio Jeff,

Please see my attached response to the emaill you sent me this morning.
Thank you,

Kim Wilson

RFP Facilitator

City of Costa Mesg

77 Fair Drive

Costa Mesa, CA 92626
Phone 714-754-5062
Fax 714-754-5040

K Imbertg.wilson@cgstamesaca.gov
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From: jeffreeve@l-3com.com

Sent: Thursday, November 14, 2013 8:15 AM

To: WILSON, KIMBERLY

Cc: FRANCIS, RICK; GREEN, BRENDA

Subject: RE: RESPONSE TO L-3 CLAIMS - RFP No, 1158 for Mobile Data Computer

Kimberly,

Thank you for getting back to me on this. Of course we are disappointed of the decision.

Our intent of gathering the information was only to verify the accuracy of the costs that the final decision is based on.
Now your letter brings up something to do with a keyboard that brings up questions as this is the first time we have
been made aware of it

At this point instead of continued emails back and forth that seem to warrant miss-communication, I would like to
schedule an in person meeting either with you or with your supervisor before the council meeting on the 19th to simply
understanid how this award was finalized upon,

I do know this project is very important to the City in many ways and in no way do we want to further delay it. A
meeting before the 19th would extinguish that delay.

I am focal to Costa Mesa and ¢an be at your office within 30 minutes.
My available times are:

Any time this morning, before 11

This afternoon after 3:30

Anytime Friday

Anytime Monday

Anytime Tuesday

I look forward to hear back from you soon to set up a time.

file:/1/FY../RE%20RESPFONSEY%20TO%20E.-3%20CLAIMS%20-%20REPI10N0. %6201 1 SRUAZNFrSfInMabi~ 20Dt % 20Computerdxi] 1 1/14/2013 3:59:31 PM)



Thank You

Jeff

Jeff Reeve
Western Area Sales Director
C: 973-202-0485

http:/fwww.l-3com.com/my

From: WILSON, KIMBERLY [mailto:kimberly.wilson@costamesaca.gov)

Sent: Wednesday, Noveniber 13, 2013 4:34 PM

To: Reeve, Jeff @ PRG - MVI

Ce: FRANCIS, RICK; GREEN, BRENDA

Subject: RE: RESPONSE TO L-3 CLAIMS - REP No, 1158 for Mobile Data Computer

Hello Jeff,

Your response has been received. As mentioned in number 5 of my response to L-3’s protest, the request made on
Tuesday, November 5th was for an Accidental Damages quote on the (64) police units, not a “Best and Final® offer.
Hence, the only new price being considered, to ensure the integrity of the REP process, is the Accidental Damages
quote. Please see the attached letter for the City’s revised recommendation to Council,

Thank you,

Kim Wilson
RFP Facilitator

City of Costa Mesa

file:A7FY./REY20RESPONS E%420TO%20L-3%20CLAIMS%20-%20RFP%20N0. 44201 58620 %Y 0Mabile%620Dat %2 0Conpuiter.txt[ 1/14/2013 3:59:31 PM]



77 Fair Drive

Costa Mesa, CA 92626
Phone 714-754-5062
Fax 714-754-5040

kimberly.wilson@costamesaca.gov

S U 0 R . 1

From: jeff.reeve@l-3com.com [mailto:jeff.reeve@l-3com.com]

Sent: Wednesday, November 13, 2013 2:29 PM

To: WILSON, KIMBERLY

Ce: FRANCIS, RICK; imt@jones-mayer.com; DUARTE, TOM; GREEN, BRENDA
Subject: RESPONSE TO L-3 CLAIMS - RFP No. 1158 for Mobile Data Computer

Dear Kim Wilson,

Again, thank you for providing the information so that we could better understand and compate the proposals cost
section in an “apple to apple™ approach as you stated. We too agree and want to re-iterate that our only intention of
looking into the award is based on a fair and competitive analysis of all the accurate facts.

With the inforiation you provided in your response, we conclude that the L-3 Mobile Vision proposal cost numbers
were incorrectly added up in a way that influenced our overall cost incorrectly higher to the you and the City. Now
that we understand that and based on your offer to supply our cost with an additional charge of the “Accidental
Coverage” that Datalux has provided after the fact, we are submitted a cost sheet that is accurate and totaled up
correctly for the Costa Mesa Police Department Mobile Data Computers,

PLEASE NOTE THAT IN NO WAY WAS ANY OF OUR LINE ITEM PRICES MODIFIED FROM OUR
ORIGINAL PROPOSAL.

Please use the attached as our submittal for a correct and accurate cost sheet for evaluations of RFP No. 1158 for
Mobile Data Computer,

Highlights of the document are:

fite:///TY/../RE%20RESPONSEY20TO%20L-3%20CLAIMS %20-%20RTP%20Nn 0201 s "RYAMIFar£ MMobile%20Data%20Computer.ixi[11/14/2013 3:59:31 PM]




Ul Per unit cost was lowered to 64 as per information you provided; no per unit items dollar amounts were modified,

il Installation quantity of units was changed to 64 per your information; no per unit items dollar amounts were
modified.

it Removal quantity of existing units was changed to 64 pet your information; fio per unit iterns doilar amounts were
modified,

i Mounting hardware was temoved; Troy Industries is providing mounting hardware,
i Tax was added to equipment orily at 8% and included in the line iten total,

Ut New Grand Total for equipment and Services for the L-3 solution is now $340,323.84*

*Please note that only the quantity numbers changed, not dollar amounts. This was done to provide a fair and equal
comparison and adhere to the rules of the RFP,

With the correct numbers and information provided, the L~3 Mobile Vision solution for the Costa Mesa Police
Department is $340,323.84 compared to the Datalux revised submittal to the Costa Mesa Police Department of
$388,300.80, hence making the L-3 Mobile-Vision cost response low bid by $47,976.96. Again this is comparable that
both quotes are for the same quantities, both have S year warranties and both now contain the Accidental Coverage.

If the City of Costa Mesa Palice would like us to add in the mounting.equipment our new total would be $40,000,00 +
8% tax of $3,200 additional ($340,323.84 + $43,200 = $383,523.84). Hence the L-3 Mobile- Vision price is still low
bid compared to Datalux by $4,776.96,

In the attachment are two addendums for the accurate pricing. Addendum 1 is the total price without the mounts. This
is being provided as information given to us on October 16 at the evaluation where the Police Department and James
Michaels informed Mike Turner and myself that mounts should not be included in the final decision. The reason being
that the Police Departinent was having the mounts made and supplied by Troy Products,

In case that information of the mounts not being included is incorrect in anyway, Addendum 2 is the total price with
the mounts included. Again, as you can plainly see both total amounts are low bid to Datalux.

Finally:

The Evaluation Criteria section 8 page 11 state the following

file:/HfTY...RE%20RES PONSE%20 TO%20L-3%20C LA IMS %4209 20RFPYAAL~ s an s izrmmw'~ﬂMobiic%ZODulu%%Computer.txt{l1114/20!3 3:59:31 M)




A. Qualifications of Entity and Key Personnel------- 25%
B. Approach to Providing the Requested Scope of Services-w----- 10%
C. Price Proposal-«---50%

D. Innovative and/or Creative Approaches to providing the services that provide additional efficiencies or increased
performance capabilities, ---<15%

With the facts that 1.-3 Mobile-Vision was ranked the highest in the proposal response as confimed by you, items A-
25%, B~10% and D-15% above and 1.-3 Mobile~Vision’s is low bid price item C-50% above, via price individually
and overall and we providing a much superior product solutions with increased performance capabilities, we expect
recommendation to City Council to be in favor of Mobile Data Computers to L-3 Mobile-Vision for both the Police
and Fire Departments,

I'look forward to your response and in doing so, please inform me of which addendum you would like us to provide a
formal quote to as we did for the Fire Department award,

Thank You

Jeff

Jeff Reeve
Western Area Sales Director
C: 973-202-0485

hitp:/fwww.]-3com.com/myv
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solution. During CDCE’s presentation to the City multiple people from the city, especially the
end users, expressed that the computer we were allowed to show and demo was a little too big,
especially for the newer police vehicles. This was the reason we included a smaller more
compact computer in our response but we were not allowed to show this unit or leave it behind
for the other City users to see and consider after our presentation was over.

CDCE feels that our inability to show the solution we purposed at the pricing we offered affected
the outcome of this bid in an unfair advantage against the CDCE solution.

Included in this notice is a price breakdown comparing our proposed solution to the Datal.ux
solution demonstrating the cost savings to the city. Feel free to contact me below with any
questions you may have on this matter.

Sincerely,

gm -WL
Brian Solomon

Vice President and Co-Founder

714-282-8881 x225
BSolomon@cdce.com

22641 Old Canal Road + Yorba Linda CA 92887 = 800-373-5353 « wwawv.cdoe.comi






CITY OF COSTA MESA

MEMORANDUM
TO: BRIAN L. SOLOMON, VP & CO-FOUNDER, CDCE, Inc.
FROM: KIM WILSON, RFP FACILITATOR
DATE: NOVEMBER 18, 2013

SUBJECT:  RESPONSE TO CDCE, INC.’S PROTEST OF STAFF DECISION REGARDING
THE CITY’S RFP #1158 MOBILE DATA COMPUTER

This is a formal response to CDCE, Inc.’s (CDCE) Protest of the results of RFP No. 1158 for Mobile Data
Computers, sent to Rick Francis, Assistant CEO for the City of Costa Mesa via email on November 18,
2013 at 12:40pm. Mr. Brian Solomon, Vice President and Co-Founder of CDCE sent the email to Rick
Francis and copied, Margaret Chang, Management Analyst for the City of Costa Mesa, Michael Contois of
CDCE and myself, Kimberly Wilson, RFP Facilitator for the City of Costa Mesa.

CDCE's protest of the City of Costa Mesa staff recommendation to award (85) eighty-five Mobile Data
Computers (MDC) to Datalux is based on the enumerated items addressed below:

CLAIM:
1) CDCE's bid is $114,605 less than the Datalux solution and affords a similar solution with the
same support and warranties.

CITY OF COSTA MESA RESPONSE: This solicitation was a RFP, not a BID; hence the City is not
obligated to award the contract for this purchase to the lowest bidder. This position is supported in
Sections 8 and 9 of the RFP and those sections ara cited below:

Section 8 of the RFP: The City’s evaluation and selection process will be conducted in accordance
with Chapter V, Article 2 of the City's Municipal Code (Code). In accordance with the Code, the lowest
responsible bidder will be determined based on evaluation of qualitative factors in addition to price.

Section @ of the RFP: In accordance with its Municipal Code, the City will adhere to the following
procedures in evaluating proposals. An Evaluation/Selection Committee {(Committee), which may
include members of the City's staff and possibly one or more outside experts, will screen and review all
proposals according to the weighted criteria set forth above. While price is one basic factor for award,
it is not the sole consideration.

Please note that while CDCE was one of the top (3) three finalists, neither of the (2) two units proposed
and demonstrated were preferred over the Datalux or L-3 units. The total number of police officers and
firemen who preferred CDCE units over Datalux and L-3 units was 3 out of 13 and CDCE was the lowest
ranked out of the top (3) three finalists,

CLAIM:

2) CDCE was not allowed to show, discuss or demo the second computer that we included in our
original RFP response. CDCE was not informed of this until minutes before we were walking into
the presentation to the City.

CITY OF COSTA MESA RESPONSE: This is actually a false claim in that CDCE was instructed to choose
(1) one of the (2) two units it proposed, to demo so that CDCE would not have an unfair advantage over
the other (2) two finalist who were demonstrating (1) one unit. CDCE not only neglected to adhere to this
request, which was made prior to the demonstration, CDCE in fact demonstrated and talked about (3)
three units, the (2) two proposed units and a tablet that had only been on the market for a week or so prior
to the demonstration and was not an option for review.




The City of Costa Mesa takes the Evaluation and Selection process of its RFP Solicitations very sariously.
Hence the integrity of each phase of these processes guide our actions.

The City sincerely appreciates CDCE’s decision to respond to this solicitation.

Distribution:

Rick Francis, Assistant CEO, City of Costa Mesa
Mike Contois, CDCE Mobile-Vision, Inc.
Counsel for the City of Costa Mesa

Costa Mesa City Clerk

File



GREEN, BRENDA

Page 1 of 1

From: RODELIUS, SHARON

Sent:  Tuesday, November 19, 2013 9:45 AM

To: DEPARTMENT DIRECTORS

Subject: Additional Warrant Information 11-19-13

Date

Remittance to;

Payment
Amount

Explanation of payment

11/1/13

Bon Terra Consulting

$1,652.60

What is this for? Engineering

Fairview Park Wetland Presentation

This fee for BonTerra Consulting was for the
presentation to the Fairview Park Citizens
Advisory Committee (FPCAC) on October 2,
2013, that reviewed the archeological resources
at the park. The fee includes compensation for
the time spent to research, prepare the
PowerPoint presentation, and presenting the
information.

11/1/13

Costa Mesa Police
Explorer Post #198

$1,000.00

What is this for? Police Dept.

This is a refund for Police Explorer Post from OC
Fair Service.

11/1/13

HML Tennis

$571.18

What is this for? Recreation Dept.

Check returned. HML paid with credit card. This
is a voided expense. Tennis Tournament
Equipment Rental

11113

Soukup & Schiff

$472.50

VWhat is this for? Planning-Development

For September 10, 2013 Study Session. Lydia
Lim of Soukup & Schieff, provided some
information prior to the meeting and was
available at the meeting via conference call for
any legal questions related to the upcoming
ordinance. Smallt Lot Subdivision Study

11/8/13

Ann Rodd

$60.96

\What is this for? Police Dept.

Mileage reimbursement to Critical incident stress
management workshops.

11/8/13

HdL Coren & Cone

$695.00

\VWhat is this for? Finance Dept.

HDL Companies 12-13 CAFR Statistical Report.

Sharon Rodelius

Executive Secretary fo the CEO's Office

- CITY OF COSTA MESA

(714) 754-5107  Fax: (714) 754-5330

sharon.rodelius@costfamesaca.gov

11/19/2013



Reading Folder

2a: Claims Received
Costa Mesa Police Association



1773 Oriole Drive (714) 697-7239
Costa Mesa, CA 92626 colinkmecarthy@yahoo.com

VIA ELECTRONIC MAIL
November 19, 2013

Honorable James Righeimer
Honorable Stephen Mensinger
Honorable Wendy Leece
Honorable Gary Monahan
Honorable Sandra Genis

Re: City Council Meeting 11/19/13- Closed Session Item No. 4

Mayor Righeimer and Councilmembers,

As a Costa Mesa resident, registered voter and taxpayer [ am writing to provide
public comment regarding Closed Session Item No. 4 for the Costa Mesa City
Council meeting of November 19, 2013. That matter relates to the claim by the
Costa Mesa Police Officers Association (“POA”) for payment by the City of legal
expenses related to a civil lawsuit filed by Mayor Righeimer and Mayor Pro Tem
Mensinger (“the Action™). Irequest that this correspondence become part of the
official record related to this item.

For the reasons set forth below, I am requesting that the voting members for this
item reject the POA’s request for reimbursement of defense costs in this matter.

1. The POA is Not a Public Entity and Therefore the City Owes No
Duty to Provide a Defense in an Underlying Civil Action

It is critical to note that POA is not a public entity. The POA is incorporated and
licensed by the California Department of Corporations (No. C0732862.) They
have a registered agent for service of process. They are not, nor do they want to
be, an agent or body of the City. Logically, this makes sense. This separation is
necessary to effectively negotiate their employment contracts. Any alteration in
that status guo would constitute a sea change in the city/public safety relationship
hierarchy.

The POA cannot have its cake and eat it too. If it is a public entity, and truly an
arm of the City, it must open its books and records to public scrutiny. Its contract

{1400 16942}



Costa Mesa City Council
November 19, 2013

negotiations will become public and all correspondence, emails, letters, etc.
regarding its negotiation of its contracts with the City will become public. It
would be required to respond to FOIA requests, 1 highly doubt the POA would
agree to this, nor would such an arrangement be in the best interests of our sworn
Police officers.

2. The POA’s Actions are Outside the Course and Scope of any
Law Enforcement Duty and Therefore no Defense is Warranted

Another argument advanced by the POA is that the City must defend and
indemnify the POA because its employees were acting under the course and scope
of its law enforcement duties at the time of the allegations alleged in the Action.
This is absurd. Harassing, surveiling, and setting up clected officials to gain an
advantage in a pending City election is not within the course and scope of any
legitimate law enforcement activity. This is pure criminality! The Action is at the
pleading stage where all allegations contained in the Complaint are admitted as
true. If the Councilmembers allegations are correct, this criminal conduct bears no
rational relationship to any legitimate law enforcement purpose. By analogy, the
California Court of Appeal recently ruled that the City of Bell was not legally
obligated o pay defense costs related to civil and criminal allegations asserted
against its former City Manager, Robert Rizzo. It simply did not pass the smell
test. The same rationale applies here. City of Bell v. Superior Court (Rizzo),
B247362.

Likewise, if the City agrees to defend the POA, would it also have an obligation to
pay the legal fees of Councilmembers Righeimer and Mensinger? They are agents
of the City who were acting in the course and scope of their employment when the
criminality alleged in the Action occurred. Would the same logic apply to them as
applies to the POA? By accepting the POA’s argument, is the City opening the
door to further exposure from the Plaintiffs in the Action? The taxpayers cannot
and should not be burdened with this matter,

3. Where is the POA’s Insurance Policy?

Prior to demanding a defense from the City, the POA should have tendered
defense of the Action to its insurance carrier. However, it appears that the POA
does not carry any insurance. Why not? Has the City Attorney offered an opinion
on whether insurance is required and sought an explanation for why there is no
insurance? A cursory review of the Department of Corporations records illustrates
that the POA is listing 99 Fair Drive (Police Department) as its physical address.
If the POA. is conducting business on City property aren’t they required to have
adequate insurance naming the City as an additional insured? What happens if

{1400 16942}
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there is an incident involving the POA at the Police Department? Are the
taxpayers liable? Without insurance, the POA’s actions subject the City and its
residents to unnecessary legal exposure, The City requires I obtain a $1 million
insurance policy before I schedule a simple block party on my street. Why isn’t
one required for something as significant as the POA using our City property to
conducts its business?

What happens if it is discovered that some of the alleged criminality in the Action
took place on City property. Could Councilmembers Righeimer and Mensinger
ultimately recover from the City? Is the City liable? Can the POA indemnify the
City for any potential loss in this lawsuit if it doesn’t have insurance. Has a
demand for indemnity to the POA been made? Why not?

The City cannot begin to analyze whether it owes the POA a duty to defend them
in the Action until the issues regarding insurance and indemnity in the Action are
resolved. This issue also opens the door to larger questions regarding liability for
our bargaining units which utilize City property or asserts. How are the residents
and taxpayers protected? If the Costa Mesa Fire Department is cooking hot dogs
at a park picnic and a child is burned, are the taxpayers potentially liable? If the
Council agrees to a legal defense in this case, we might be.

4. Wouldn’t Payment of the POA’s Defense Costs Constitute an
Hlegal Gift of Public Funds and a Violation of Nepotism Rules

The POA’s President and registered agent for process is Sergeant Ed Everett.
However, it has been disclosed that the POA is being represented by Sgt. Everett’s
brother. Now, the POA has the audacity to demand that the City pay the POA’s
brother to defend the POA in the Action. This payment request would constitute
an illegal gift of public funds as the City is under no legal obligation to honor this
outlandish request. On top of this, this entire request reeks of nepotism. How can
the City honestly use taxpayer dollars to pay its Police Union’s brother to defend
an underlying lawsuit?

5. Does Lackie, Dammeier’s Employment of Costa Mesa Police
Officer Damien Stafford Create a Conflict of Interest and
Implicate the City in the Action?

The POA, through Sergeant Bverett, contends that its relationship with the Lackie,
Dammeier firm is limited to contract negotiation and legal counsel. That is not
true. Costa Mesa Police officer Damien Stafford was an employee of Lackie
Dammeier. Officer Stafford was a Board member of the POA, and according to
the Lackie, Dammeier website:

{1400 16942}
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“In 2007, Damian was selected as the lead negotiator where he
worked closely with Dieter Dammeier for the first time. With
Dieter's supervision, the negotiating team successfully reached an
agreement with the city establishing his agency as one of the
highest paid police departments in Southern California.”

Stafford was moonlighting for the firm while under employment with CMPD. Ts
this arrangement legal? Did the City Manager or Police Chief give Officer
Stafford permission to hold two such conflicted positions? Are other current
CMPD officers so employed?

It is interesting to note that Officer Stafford was quietly removed from the Lackie,
Dammeier website when allegations regarding the firm’s criminality first arose,
What is the relationship with Officer Stafford and this law firm? Was he
performing firm work during work time? Does his conflict of interest call into
question the legality of the current City/Police employment agreement? Was this
relationship properly disclosed to the City, the Council and its residents before the
latest contract was entered into? Would this information have altered that critical
vote?

The City should not become embroiled in a separate civil action and District
Attorney investigation into Lackie, Dammeier and its agents. No good can come
of it! It certainly should not use precious taxpayer dollars to defend a private
organization from allegations of criminality so divorced from any law enforcement
purpose. This issue raises many more questions than it answers and our Council
should be adequately armed with the information before voting on such a
significant issue.

I strongly encourage the City Council to reject the Costa Mesa Police Officer
Association’s request to pay legal fees in defense of Councilmember Righeimer
and Mensinger’s lawsuit.

Thank you for your consideration.

Very Truly Yours,

Colin K. McCarthy

cc: City Attorney

{1400 16942}



Council Members:

Today you will be tasked with a decision that has the potential to be a tipping point within our
city that was created by a Police Officers Association that has gone unfettered with a pattern of
phenomenally poor judgment and behavior, a euphemism to be sure.

The unmitigated pattern of intimidation against our City Council and those who dare to speak
against the POA has gone on far too long. This pattern began with the unprofessional negative
attacks on a potential city councilmember being towed behind a truck through our city, the
CMPQA’s brazen ownership of Righeimer.com, bricks being thrown through the windows of
Councilman Monahan’s restaurant, the vandalizing of Councilman Mensinger’s car in front of
his house, the false DUI report on Councilman Righeimer, the attempted maligning of
Councilmembers Mensinger and Monahan with a questionable woman, which led to the false
DUI report against Righeimer, and the illegal use of a GPS tracking device on Councilman
Mensinger’s car. The citizens of Costa Mesa can’t wait to see what is uncovered next by the FBI
and the OC District Attorney.

While some of you may wish to debate the details of what can and can’t be provenin a court,
what you cannot debate are the optics and the pattern. You also can’t debate the poor
judgment in using sexist statements in publications by two of our councilmembers

who seem more than witling to play “attack the victim” in what “appears” to be a return on
investment for tens of thousands of dollars in political contributions. Again, you may wish to
debate the details, but you cannot debate the optics.

The request by the CMPOA to have the citizens of Costa Mesa cover the legal fees for a mess
they got themselves into is going to be a hornet’s nest of epic proportion with untold fallout,
This request is tantamount to a bank robber asking the bank he robbed to pay for his legal
defense for robbing them in the first place.

| would encourage each and every one of you to give very careful consideration to your
decisions on this subject as things are potentially about to leap out of the frying pan and into
the fire.

A very concerned citizen,
Kent Mora
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With respect to the CMPA's prior request that James Righeimer and Steve Mensinger
recuse themselves from all discussions and actions contemplated or taken by the City
Council and the City of Costa Mesa with respect to the above referenced tender and/or
any issues impacted by the subject lawsuit, this correspondence shall serve as an
immediate demand that Plaintiffs Mayor James Righeimer and Councilmember Steve
Mensinger "cease and desist” from such conduct. Moreover, the CMPA respectfully
requests that the remaining city council members and all city employees "cease and
desist” from discussing the subject matfer with Plaintiffs Mayor James Righeimer and
Coucilmember Steve Mensinger. In light of the upcoming City Council Meeting (Closed
and Open Sessions) scheduled for October 15, 2013, we respectfully request that the
City of Costa Mesa respond on or before close of business October 14, 2013.

For the reasons set forth in our correspondence dated October 4, 2013, it is wholly
improper for Plaintiffs James Righeimer and Steve Mensinger to discuss, influence or
take any action related to police officers who concurrently are members of the CMPA.
Any action or inaction taken by Plaintiffs James Righeimer and Steve Mensinger
constitutes a conflict, as such conduct may directly and/or indirectly benefit plaintiffs
in their lawsuit.

As mentioned above, the CMPA looks forward to working with the City of Costa Mesa
in a cooperative manner to protect the brave men and women who serve the city as
police officers. Should you have any questions regarding the foregoing or need any
additional information, please do not hesitate to contact the undersigned.

Very truly yours,

WOOD, SMITH, HENNING & BERMAN LLP

o L A2 et~

DAVID L. MARTIN, ESQ.

LEGAL:05000-0102/2775163.1
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V1A FACSTVILE & T8, MAIL
(949) 7574550

David L. Martin, Bsq.

Wootd, Stalth, Hennigan & Bermen, LLP
5000 Birch Sfreet, Sujte 8500

Newport Beach, CA 926608136

Re:  Janies Righatmer, et al, v. Costa Masa Police Associdtiot, et al.
Deax Mr. Martla:

Tnoredibly, I have just tecetyed:aschpy of a lettor you sent to my clients directly in
sonnection with otr represoriation of them. [ encloge & vopy for your reforence as Exhibit A"
I'm drawing thly matter to your ettontion because I believe you, and your firm, havs engaged ina
serivus ethical violation, and a violation of the California Rules of Professional Conduct and the
California Evidenoe Code.

Bvexy lawyer ugderstands thet it ts untawiul to directly somemunicate with & represonted -
party. You know very well that my offies represents The Mayor, and The Mayor Pro Tem, {1
commestion with serious ¢laims agatnst the Costa Mese. Police Officers Assoclation, Despite that
fact, you continue to directly address correspondence to the Cogta Mesa City Counci] directly,
While 1 recognize the need for you to communileate your elient’s needs to the City, such
sotrespondsrive should be directed to the Costa Mesa Cify Attornsy who represents the Council,
not 1o the Coungfl directly, Your letter vlolates the rule against ex parfe contact of a tepresented
party 1o two ways. Rirst, the Council is ropresented by a City Attorney. Second, two of the
counel] people ate represented by this firm In litigation where you sepresent an adyerso party.
CJearly you are attempiing to influence their decision making and huvolverient fn fhiy Hirgation
by contacting them direotly, This conduct is wrong and unethical.

Additionafly, you and yowr office have slested in violation of Evidence Code Hection ,
1152 fo attempt to introducs confidential sottlemerd negotiations into an admivistrative '
proceeding, Not only does that move violate the letter and spitlt of 1152, but, moreover,

Ielephons D49 262 8000
mi-frsa’ B00 769 2220
fax 948 262 BaBi

18100 Yon Karman Avenua, Sulte 50D
Ina, CA 92612
WWWJToRllavartatm
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unfortunately it demengtrates a willingness to flout and 1gnors the professional and ethieal
obligations of svery attorniey In Californla. Given yout deeision to publicize seitletment
discussions, wo will fael no obligation to respond to any future offer your client, or your offics
may pragent,

Thank you for your atfention to thie very serious matter.

Y, STEWART & FANALLI

" JCMitkaf
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Emall. dmartin@wahblaw.edm
Wobiite:  wwwrwshbliw.eom
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October 16, 2013

VIA FACSIMILE AND U.8, MAIL

Vince W. Finaldi, Esq.
Manly, Stewatt & Finaldi
19100 Von Karman Ave.
Buite 800

lrvine, CA 92612

Re:  James Righetmer, et al. v, Costa Mesa Police Association, et al.
(ase No.: 30-2013-00670139-CU-CR-CXC

Dear Mr. Finaldi:

Thark you for yout ¢otrespondence dated October 14, 2013, which is enclosed herewith
as Exhibit 1. Please be advised, although your unfounded personal attack that my fitm
has commiitted ethical violations 1s undeserving and unworthy of a resporiged, fn an
effort to work with you and your firm in a professional manner fo resolve an apparent
misunderstanding, please agcept this letter as our response,

Turther Atternpt to Violate CMPA's Constitution hits

First and foremost, your letter is troubling because it follows a pattern begun when
your cllents filed their complaint, Your letter suggests that attormeys for the Costa Mesa
Police Association ("CMPA"} and its members are precluded from communicaiing with
the City of Costa Mesa. Apparently your expectation i3 that the CMPA will keep the
City of Costa Mesa in the dark regarding the rights of their employees and the impact
that the litigation may have o1 the city.

1 As you are awnte, it ip wnathical and a parfy is steictly prohibited from making threats regarding allaged
improper ethical behavior in order to obtain advantage in a civil sult. See California Rules of Professional
Conduct, Rule 5-100; see also Cohen v, Brown, (2009) 173 Cal.App.4th 302, 318.

Luz Angeles + endale + Ranche Cucamongn + Rivessidlo + Qrahge Gounly + Frasno + Northern Callfornia + San Diego
. Ranver + Phoenix + L3 Vagas + Sealile 4 Porlland
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As explained in detail in our Anti-SLAPP motions, as it relates to my client, it is clear
plaintiffs’ fawsuit s designed to chilt the CMPA's valid exerelse of its Constitutional
rights to free speech and petition?. The unfounded allegations of ethical violations in
your Qctober 14, 2013 correspondence further confirm that the putpose of your client's
lawsnit {s to prevent the CMPA from having an attorney represent its interests, Thig is
a violation of core civil rights, and we will take all action necessary to counter such
conduct. See Linited Mine Workers of America v, Illinois State Bar Ass'n, (1967) 389 U S,
217.

As counsel for the CMPA, we have the vight and obligation to communicate with the
City of Costa Mesa. We intend to continue 10 cooperate and communicate with the
Clty of Costa Mesa, including, but not lmited to, keeping them apprised of the status
of the lawsuit, To this end, we have copied Clty Manager Tom Hatch and Gity
Attorney Tom Duarte on this correspondence. We will consult with My, Hatch and Mr.
Duarte regarding whom we should direct futuve correspondence to at the City of Costa
Mesa, We will also defer to My, Hatch and Mr, Duarte regarding whether or not they
believe a copy of this correspondence should be provided to the City Council, (We
believe this correspondence and the attachment should be provided to the City
Council,)

No Ex Parte Communications

In regard to your allegations of ¢x parte communications with a represented party, they
have no basis in fact or law. Rule 2-100 of the California Rules of Professional Conduct
eontains an express exception for "Communications with a public officer, board,
committee, or body." CRPC 2-100(C)(1). As a result, thete is no prohibition on
communications with the City of Costa Mesa or the City Council,

Moreover, Rule 2-100 only applies to parties to the litigation. Sec Matter of Dale
(Rev.Dept. 2005) 4 Cal, State Bar Ct.Rpir. 798, 804-807; see niso California Practice Guide:
Professional Responaibility, Ch, 8-D (noting that Rule 2-100 "does not apply to
situations where an attorney contacts a person who is represented by counsel but who
is not a party to the action.") (emphasis in original). As you are aware, the City of Costa

2 Asyou know, ag it relates to my client, the CMPA ¢ontends plaintiffe’ tomplaint is a "Strategic Lawsuit
Againgt Public Parteipation” ("SLAPP"). In responge to the complain, the CMPA has filad an Anti-
SLAWP motion and regueated that the Court dismiss the lawsult mod enter judgment in favor of CMPA.
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Mesa is not a party to this action. Moreovet, the City Coundl is niot a party to the
litigation. James Righeimer and Steve Mensinger do not constitute the City Council;
rather, they are just two of five mermbers on the cotncil,

We aleo note that neither you nor your firm represents the City of Costa Mesa or the
City Council in this matter, In fact, by filing a lawsuit against the CMPA (whose
members ate city employees), you, your firm, and your clients are adverse to the City of
Costa Mesa. Accordingly, we suggest that you stap communicating with the Clty of
Costa Mesa directly and direct any connunication to their city attorney, including, but
not limited to, reviewing and respongding to letters that are sent to the City of Costa
Mesa and the City Coundl

Correspondence between CMPA and Costa Mesa

In your letter, you also incotrectly state that we "continue to directly address
correspondence to the Costa Mesa City Council directly. [sic]” Your accusation implies
that multiple letters have been sent to the Costa Mesa City Cotneil, which is not corract.
Although it is none of your concerty, to be clear, we sent e total of two letters, The first
was 1o the City Clerk of Costa Mésa, We were required undex California Governmient
Code Section 945.4 and Section 2-183, et seq. of the Costa Mesa Mundelpal Code to submit
a claim to the City of Costa Mesa in order to tendex our defense and indernnity in this
matter. As a result, such communication falls within the exception contained n CRPC
2-100(C)(3) for communications authorized by law. Moreover, the comunication is
also permitted becanse neither the City Clerk nor the City of Costa Mega is a party o
this acticn. ‘

The second letter was sent to the City Manager and the Costa Mesa City Council. This
letter was sent as a follow-up to our tender to the City. This cotmunication did not
violate CRPC 2-100 because it wus a cormmunication with "a public officer, board,
committee, or body" and because neither the City Manager nor the City Councilis a
patty to this action, As aresult, none of our communications have violated any ethical
duty ot obligation.

Settlament Communicationg

In your ¢orrespondence, you also cite to California Bvidence Cole Section 1152, which
catises avidence of a defendant's willingness to comprornise to be "inadmissible to
prove his or her liability." The purpose of this statute is to prevent a plaintiff from
demonstrating Uability by showing that the defendant was willing to reach a settlement.
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This section of the Evidence Code does not prohibit a defendant from accurately stating
that its request to be dismissed, from a lawstdt has been denied, Furthermore, contrary
to your assertion, in order to honor the privilege assoclated with settlerment
communications, we did not digclose the letters.

At the conclusion of your letter, you indicate that you no longer have any "obligation to
respond to any future offer your cllent, or your office may present.” Although you are
free to choose how you want to practice law and what 1s in the best interest of your
clierds, we respectfully remind you that Business & Professions Code § 6108,5 requres
attorneys to “prompily communicate” to their clients all “amounts, terms, and
conditions of any written offer of settlement made by or on behalf of an opposing
party.” A similar obligation is imposed by CRPC 3-510.

In dosing, our intent is not to engage in a letter writing campaign that wastes our
¢llents' respective resources and potentially burdens the City of Costa Mesa. Inthe
future, before you write accusatory letters, pleage pick up the phone and ¢all to discuss
any issues of problems you perceive. To this end, we remain ready and willing to
discuss the issues referenced above in an in-peson meeting or on the telephone.
Purther, we intend to address thege issnes with the Court at the October 22, 2013, Status
Conference to avold any furfher miscommunication between ot offices.

Once again, thank you for your cotrespondence and we look forward to working with -
you 1o atnicably resolve the apparent misunderstandings regarding my client's right to
communicate with the City of Costa Mesa,

Very truly yours,
WOOD), SMITH, HENNING & BERMAN LLF

By: ®‘“‘\/\""-'\%) M ﬂr

SEYMOUR B. EVERETT, III
DAVID L. MARTIN

¢t Tom Hatch, Costa Mesa City Manager (Via Pacstmile and Regular U.5. Mail)
Tom Duatte, Costa Mesa City Attorney (Via Facsimile and Regular 1.5, Mail)

Enclostre
LEGAL10301-0001/2777604.1






wooOD SMITH
HENNING & BERMAN LLP

Our File No.: 10301-0001
November 4, 2013
Page 2

In their motion, Plaintiffs repeatedly make false accusations that the CMPA engaged in
criminal conduct. As you are aware, the CMPA is comprised solely of Costa Mesa
Police Officers. As a result, Plaintiffs are accusing Costa Mesa Police Officers of
engaging in criminal conduct. There is no basis for such allegations, which are an
affront to the brave men and women who serve Costa Mesa and put themselves in
harm's way to protect its citizens. For a city's mayor and councilmember to falsely
accuse its own police force of engaging in criminal conduct is irresponsible and
potentially dangerous. Moreover, it demeans the police force and damages the City's
reputation as a whole. False accusations of criminal conduct constitute slander per se.
(See Civil Code Section 46). Ironically, Plaintiffs are now engaging in the very conduct
that they claim forms the basis of their lawsuit. There is no justification for Plaintiffs'
conduct, who apparently believe their false accusations are shielded by the litigation
privilege, which defense they seek to deny the parties in the underlying litigation,

In reaching a decision on the matters set forth herein, the City Council cannot be
influenced by Mayor James Righeimer or Mayor Pro Tem Steve Mensinger, who must
recuse themselves from any action taken by the City Council. Moreover, they must
cease and desist from any involvement in discussions with respect to the above
referenced tender and/or any issues impacted by the subject lawsuit. Further, we
repeat our request that the remaining city council members and all city employees,
including, but not limited to, the City Manager and City Attorney, cease and desist
from discussing the subject matter with Mayor James Righeimer and Mayor Pro Tem
Steve Mensinger.

Government Code Section 87100 states: "No public official at any level of state or local
government shall make, participate in making or in any way attempt to use his official
position to influence a governmental decision in which he knows or has reason to know
he has a financial interest.” Mayor James Righeimer and Mayor Pro Tem Steve
Mensinger have a financial interest in the lawsuit they filed, in which they seek
recovery of monetary damages from the CMPA. Given their clear financial interest, -
they are prevented from participating in or influencing the City Council's decision with
respect to the tender or any related matter.

Section 87100 not only prohibits Righeimer and Mensinger from participating in any
votes related to the litigation, it also prohibits them from observing any discussions of
the litigation and this claim, or having access to any information regarding the Council's
discussions. (Hamilton v. Town of Los Gatos, (1989) 213 Cal. App.3d 1050, 1058-59).






19100 Von Karmoan Ave., Suite 800

MANLY, STEWART & FINALDI
ATTORNEYS AT LAW

, Irvine, CA 92612

10

11

12
13
14
15
16
17
18
19
20
21
22
23

24

25
26
27

28

JOHN C. MANLY, Esq. (State Bar No. 149080)

VINCE W. F]NALDI Esq. (State Bar No. 238279)

MANLY, STEWART & FINALDI
19100 Von Karman Ave., Suite 800
Irvine, CA 92612

‘ Telephone (5945} 252-9990

Fax: (949) 252-9991

Attorneys of Record for Plaintiffs,

JAMES RIGHEIMER, LENE RIGHEIMER and

STEVE MENSINGER.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE CENTRAL CIVIL COMPLEX

JAMES RIGHEIMER, zn individual; LENE
RIGIEIMER, an individual; and STEVE
MENSINGER, an individual,

Plaintiffs,
V.

COSTA MESA POLICE ASSOCIATION, a
California corporation; LACKIE, DAMMEIER,
MCGILL & ETHIR, A PROFESSIONAL
CORPORATION, a California corporation;
BIG GIANTS INVESTIGATIONS, a business
entity of form unknown; CHRISTOPHER J.

LANZILLO, an individual and DOES 1-25,

Defendants

Case No.: 30-2013-00670139-CU-CR-CXC
Judge:  Gail A. Andler.

PLAINTIFFS’ NOTICED MOTION TO
CONTINUE FOR ALLOWED
DISCOVERY PURSUANT TO CCP §
425.16(g); MEMORANDUM OF POINTS
AND AUTHORITIES; DECLARATION
OF VINCE W. FINALDI IN SUPPORT
THEREOF.

Date: November 25, 2013
Time: 1:30pm
Dept: CX101

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on. Monday November 25, 2013, at 1:30 p.m., in

Departmeet CX101 of the above-entitied Court, Plaintiffs JAMES RIGHEIMER, LENE

FLAINTIFFS* NOTICED MOTION FOR ORDER ALLOWING DISCOVERY PURSUANT TO CCP § 425.16(x);
MEMORANDUM OF POINTS AND AUTHORITIES
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RIGHEMR, and STEVE MENSINGER, through their attorney of record herein, wiil appear
before this Court for Plaintiffs” Motion for Allowed Discovery pursuant to CCP § 425.16(g).

California’s anti-SLAPP statutes-are designed to protect First Amendment Rights and
prevent abuse of litigation.. The anti-SLAPP statute éﬂbrds Defendants no sanctuary. Their
criminal and tortious conduct, simply put, is unprotected activity therefore not within the purview
of the anti-SLAPP statute.

On August 20, 2013, Plaintiffs filed a Complaint alleging the Defendants had engagedina
loﬁg coﬁrse of tortious and criminal conduct against all Plaintiffs. The Complaint alleges that
Defendants engaged in this course of conduct to humiliate, intimidate, and coerce Plaintiffs James
Righéirrier and Steve Mensinger to gain their political obedience as duly elected officials of Costa
Mesa, California and fcﬁ‘ financial gain.

On. October 7, 2013, Defendants Lackie, Lanzillo and Big Giant Investigations filed an
anti-SLAPP motion pursuant to CCP § 425.16. This motion incorrectly alleges that the Plaintiffs®
entire Complaint arises solely from a knowingly false 911 call made by Defendant Lanziilo ;
conduct that Defendants allege is protected under the First Ameﬁdment of the United States
Constitution, . -

On October 10, 2013, Defendant Costa Mesa Police Association (CMPOA) filed three
separate anti-SLAPP motions against each i_ndividuai Plaintiff, all alleging that the causes of
action in the Plaintiffs’ Complaint arose from conduct protected under the First Amendmen: of
the United States Constitution.

Plajﬂﬁﬁs contend that Defendants Lackie, Dammeier, McGill & Ethir (Lackiel
Christopher J. Lanzillo (Lanzillo), and Big Giant Investigations (Big Giant) improperly narrow
Plaintiffs’ Complaint to one 911 call made by Defendant Lanzillo, contrary to the aliegations of
the Complaint. In reality, Plaintiffs’ Complaint is based on a long course of tortious and criminal
conduct committed by all Defendants against Plaintiffs, in an attempt to silence political

opposition, force political action in their favor, and for financial gdin.

i

PLAINTIFFS' NOTICED MOTION FOR ORDER ALLOWING DISCOVERY PURSUANT TO CCP § 425.16(g);
MEMORANDUM. OF POINTS AND AUTHORITIES
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The instant Motion for Order Allowing Discovery stems from the Plaintiffs’ need for
discovery to properly oppose the Defendants” anti-SLAPP motions. Plainfiffs believe, and have
substantial evidence supporting the allegation, thatthe Defendants’ anti-SLAPP motions are
based on tortious and illegal conduct, as alleged in the Complaint, which is an improper basis for
an anti-SLAPP motion. Plaintiffs request that discovery be allowed with respect to such tortious
and crimingl conduct of the Defendants, pursuant to CCP § 425.16(g), because that information is
in large part in the sole possessiou of Defendant moving parties in the anti-SLAPP motions.

This Motion shall be based on this Notice, the attached Memorandum of Points and
Authorities, the Declaration of Vince W. Finaldi and attachments thereto, all papers and pleadings
on file with the Court, and any upon any argmnent;' oral or otherwise, raised at the hearing of this

Motion.

Dated: October 29, 2013

gN C?Wfor P I’ Esq

MR, 'LENE RIGHEIMER and
TE SINGER.
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INTRODUCTION

California’s anti-SLAPP statutes are designed to protect First Amendment Rights and
prevent abuse of litigation. The anti-SLAPP statuteaffords "Defendants no sanctuary. Their
criminal and tortious conduct, simply put, is unprotected activity therefore not within the
purview of the anti-SLAPP statute.

Plaintiffs James Righeimer and Steve Mensinger are both elected political figures of the
City of Costa Mesa, California (Mayor and Mayor Pro Tem, respectively). Lene Righeimer is
James Righeimer’s;_ﬁfife. In the Complaint, Plaintiffs have alleged a widespread course of
criminal and tortious conduct through which the Defendants intimidated, harassed, coerced, émd '
hur_mhated the Plaintiffs, in order to obtain Plaintiffs’ political obedience, and for financial gain.
In response to the Complaint, Defendants Costa Mesa Police Association (CIVIPOA), Lackie,
Dammeier, McGill & Ethir (Lackis), Christopher J. Lanzillo (ILanzillo), and Big Giant
Investigations (Big Giant) have all filed anti~Strategic Lawsuit Against Public Policy (anti-
SLAPPl) motions alleging that this alleged course of conduct is First Amendment “protected
activity,” and that the Complaint should be stricken in its entirety.

Plaintiifs request an Order to Continue the Anti-SLAPP Hearing Date and Allow
Discovery pursuant to CCP § 425.16(g), on the basis that Defendants’ anti-SLAPP motions arise
from tortious and criminal conduct. Tortious and criminal conduct‘ isnota propér basis for an
anti-SLAPP motion, therefore Plaintiffs need discovery to substantiate that, in fact, the
Defendants have committed these crimes and torts, as alleged in the Complaint,

When Defeﬁdanté filed their anti-SLAPP motion, discovery was automatically stayed.
This stay on discovery has denied the Plaintiffs access to evidence substantiating the Defendants’

illegal and tortious conduct, which is largely in these Defendants’ possession because they are
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the individuals who allegedly engaged in the criminal and tortious conduct, As a result,
Plaintiffs now request discovery of this information in suppozt of their oppositions to the anti-

SLAPP motions.

1L
PROCEDURAL HISTORY

On August 20, 2013, Plaintiffs filed a Complaint against Defendants alleging a course of

tortious and illegal conduct by the Defendants. (Complaint (“C™), attached hereto as Exhibit “A”

to Declaration of Vince Finaldi (“DVE™).) On October 7, 2013, Defendants Lackie, Lanzillo and
Big Giant filed an anti-SLAPP motion alleging that the Plaintiffs’ Complaint violated the
Defendants’ protected rights under the First Amendment of United States Constitution.

(LACKTE Motion, attached kereto as Exhibit “B” to DVE, p. 3-5.) On October 10, 2013,

Defendant CMPOA filed three anti-SLAPP motions, one against each Plaintiff, alleging that all

conduct alleged in the Complaint was protected under the First Ameﬁdment. {CMPOA Motion,
attached hereto as Bxhibit “C” to DVE.} Plaintiffs come néw with a Motion for an Order |
Allowing Discovery, pursuant to _C_QE § 425.16 (g) requesting a fair chance to gather evidence-of
the Defendants’ criminal conduct in support of their oppositions. This evidence is necessary to
allow Plaintiffs to edequately respond to the 'Defenda:qts’ motions, as Plaintiffs’ allege they
engaged in tortious rand criminal conduct, against Plaintiffs’ rights, and the evidence of such is in
Defendants’—moving parties—possession.

IR

FACTUAL BACKGROUND

Plaintiffs Jim Righeimer and Steve Mensinger are elected political figures- Mayor and

Mayor Pro Tem of the City of Costa Mesa, respectively. (C, attached hereto as Exhibit “A” to

2

PLAINTIFFS' NOTICED MOTION TO CONTINUE FOR ALLOWED DISCOVERY PURSUANT TO ceeg
423.16(g); MEMORANDUM OF POINTS AND AUTHORITIES




MANLY, STEWART & FINALDI

19100 Yon Karman Ave,, Suite 300

Trvine, California 92612

o491 252-949490

Teflenhnone-

10
11
12
13
14
15
16

17 |

18

19

20
21

23

24
25
26
27
28

the DVF, §2.) Lene Righeimer is Mz, Righeimer’s wife. (C, 3.) Plaintiffs’ Complaint is
grounded in the systematic, tortious and illegal acts of harassment, coercion, intimidation, and
embarrassment committed by the Defendants, intended to intimidate Plaintiffs an& into changing
their political positions in Defendants” favor and for Defendants’ fmanmal gain. (CYY1, 6, 16,
18, 31, 36). |

Defendant Lackie is a Jaw firm Based out of Upland, California that “specializes in the
representation of police officers and their associations throughout Califomia.;’ (C96.

Defendant CMPOA is “the governing body of the police ofﬁcel;s under the rank sergeant
in the Costa Mesa Police Department.” (CT5).

Defendant Lanzillo is the ownér and manager of Big Giant. (C, §8.) Prior to opening
Big Giant Investigations, Defendant Lanzillt-) was a police officer with the City of Riverside.,
(FAC, 9 8.) After his retirement (and after a tumultuous legal battle to be reinstated), Defendant
Lanzillo opened Big Giant Investigations, Which is believed to have been retained by Defendant
Lackie since June 18, 2011, (C,98.) |

The following is a catalogue of the criminal and tortious course of conduct perpetrated by
the Defendants:

The “Playbook™ (FAC, 116.)

- Prior to August 22, 2012, Defendant Lackie had a document posted on its website
entitied the “Playbook™ which outlined various conduct for police officers’
associations, from around the state to engage in, in order to gain coerce local
public officials into changing their positions or police funding, (C, Y16.) The
“Playbook” detailed various pressure tactics, and even went as far as referring to
targeted city council members as “victims.” (C, Y16.)

Defendants Publicizing Personal Financial Information of the Righeimers. (FAC, 118.)

- In 2010, Defendants orchestrated a plot to publish James and Lene Righeimer’s
personal information to the public. (C, § 18.) The plot involved Defendant
CMPA hiring a truck drive around Costa Mesa with a billboard advertising a
website. (C, 9 18.) The website had personal financial information from James
and Lene Righeimer posted on it. (C, T18.)

3
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- On August 21, 2012, a group of angry citizens flooded the Costa Mesa City

Council meeting. (C,  18.) The citizens were enraged, alleging that more police
officers were needed on the streets of Costa Mesa. (C, ¥ 18.) One<ofithe citizens
stated that they had been sent to the meeting by a “police officer.” (C, 7 18.) At
this meeting, James Righeimer publicly criticized the “Playbook” and the
attempts of Defendants to hold the City Council “hostage.” (C, §18.)

False 9-1-1 Call Made by Defendant Lanzillo

On August 22, 2012, Defendant Lanzillo made a phone call to police, reporting
that Plaintiff James Righeimer had been “under the influence” while walking to
his car from a restaurant/bar. (C, 17 31.) Defendant Lanzilio then claimed that
James Righeimer was speeding, swerving, and not staying i his lene while
driving his car. (C, 9 31, 34.) Defendant Lanzillo then proceeded to follow Mr.
Righeimer to his home. (C, {31, 34.) When the police amrived, they detained
Mr. Righeimer on his front lawn and conducted a sobriety test, while Defendant
Lanzillo observed from a parked car. (C, 25.) Mr, Righeimer passed all tests
and even has a receipt showing that he had only purchased two Diet Cokes, and
had not been drinking alcoholic beverages that night. (C, § 24, 25.)

Woman Sent into Skosh Monahan’s

Prior to making the knowingly false 911 call, Defendant Lanzillo enlisted a
woman to attempt to seduce and publicly embarrass Plaintiffs James Righeimer
and Steve Mensinger, while at Skosh Monahan’s, a restaurant/bar. (C, §736.)
Defendant Lanzillo admitted to the press that he sent the woman into the bar to
catch Mr. Mensinger and Mr. Righeimer “behav[ing] inappropriately.” (C, 36,
37.)

Defendant Lanzillo Assaulting Mrs. Lene Righeimer with his car. (C. §27.) .

While James Righeimer was being detained by Officer Kha Bao, Mrs. Righeimer
noticed a suspicious white Kia SUV was parked on the street near her home. (C,
27.) The vehicle began to leave, so Mrs. Righeimer entered the path of the vehicle
and hailed for it to stop. (C, 9 27.) The vehicle stopped and she approached the
driver side window, where she began speaking with Defendant Lanzillo, (C,927)
After an exchange of words with Defendant Lanzillo, and no warning, the white
Kia SUV accelerated past Lene Righeimer, and swerved out of the way of runnmg
over her fest. (C, §27.) Mrs. Righeimer states that she felt the heat of the engme
and wind from. the car, as it flew past her. (C, 127.)

The Re-Published 911 Call Contents in Local Newspapers. (C731.)

On August 24, 2012, the Orange County Register referenced the 911 call of
Defendant Lanzillo, from the incident on August 22, 2012, where Defendant
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Lanzillo stated, “I think he’s DUI...He’s just swerving all over the road...I don’t
know what’s wrong with him ™ (C §31.) Defendant stated further in the call that
Jemes Righeimer was driving over 50 mph in a residential zone and that he had
run. a stop sign. (C 9 31.)

Defendant Lanzillos Defamatory Statements to the Press. (C §.34-35.)

- On August 28, 2012, Defendant Lanzillo spoke to the OC Register and stated,
“[wlhen I saw him leave the bar it appeared to me by the way that Mr. Righeimer
was walking that he could be under the influence or possibly just disabled.” (C ¥
34-35.) Defendant Lanzillo further stated, “[w]e all know if you order a soda or
tea at a restaurant/bar, you only pay for one drink and the rest are free[...] I'm
sure (Councilman Gary) Monhan who provided the rece1pt for Mr. Righeimer
didn’t even realize this when he gave him the suspected receipt.” (C, 7 34.)

Recent Police Investigation of the Defendanis and Stay of Discovery

Prior to the filing of Defendants’ anti-SLAPP motions, the deposition of key witnesses
Dieter Dammeier (Managing Partner of Defendant Lackie) and the person most knowledgeable
regarding supervision of Defendant Lanzillo were scheduled to take place on October 1%, 2013.

(Deposition Notice of Dieter Dammeier, attached hereto as Exhibit “F” to DVF: Deposition

Notice of PMQ For Supervision of Defendant Lanzillo, attached hereto as Exhibit “G” to DVE.) .
Since the imposition of the stay on discovery, Plaintiffs have no;c been aJlowsci to conduct any
further investigation and these important depositions have not taken place. Moreover, the
informﬁtion necessary to prove the Defer;dants acted tortiously and criminally is in the sole
possession of the Defendants, thus grounding the present motion.

On October 10, 2b13, the Orange County District Attorney (OCDA) executed a search

warrant against Defendant Lackie which resulted in the seizure of “scores of boxes full of

documents and other materials.” (San Bernardino County Sentinel, October 11, 2013, “Orange
County DA Raids Upland Law Office of Lackie, Darnmeier Mc(Gill,” attached hereto as Exhibit
“H" to DVE.) Plaintiffs believe that the nature of this police investigation is integrally involved

with the present action, though they have not received any information regarding specific
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contents of the seizure. Plaintiffs’ counsel has been informed that the FBI was a part of the raid
and that substantial items were seized. Also of importance is the fact that since filing the
Complaint, Defendant Lackie has been pubhcly accused of substantial billing mpropnety in
police casés and is now in the process of dissolution. This criminal investigation is on—gomg and
little specific information has been provided to Plaintiffs.
IV.
ARGUMENT

A, CCP § 425.16(2) PROVIDES FOR ALLOWED DISCOVERY . UPON A
SHOWING OF “GOOD CAUSE”

CCP § 425.16(g) states:

The court, on noticed motion and for good cause shown, may order that specified
discovery be conducted notwithstanding this subdivision. CCP § 425 16 [Emphasis
Added].

The Court in Lafayvette Morehouse, Inc. v. Chronicle Publishing Co., (1995) 37

Cal. App.4th 855, 868 held that discovery is éllowed in an anti-SL.APP motion when “the
plaintiff makes a timely and proper showing in response to the motion to strike, that a defendant
or witness possesses evidence needed by pleintiff to establish a prima facie case.” Id. et 868,

The Court went further to state: “the plaintiff must be given reasonable opportunity to obtain

evidence through discovery before the motion to strike is adjudicated.” Id.[emphasis added].

B. AN ANTI-SLAPP MOTION MAY NOT BE PREDICATED UPON CRIMINAL
AND TORTIOUS CONDUCT

Violent criminal and fortious acts do not “arise” from protected activities for the purposes

of the anti-SLAPP statute. Lam v. Ngo, (2001) 91 Cal. App. 4th 832, 845. The Court in Lam v,

24

25
26
27
28

go, (2001) 1 Cal. App. 4th 832 stated:

“{TThe present case irvolves discrete ‘elements of criminality,” and certainly fortious
conduct unprotected by the First Amendment. [citation omitted]. Justice Stevens there
noted, the ‘First Amendment does not protect viplence’ [citation omitted] and the
present case-particularly events in the first week of the protests-certainly involved acts of
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violence, not political theater. Some protesters, presently anonymous, accosted patrozns of
the Vien Dong, slashed the tires of cars, plastered posters or the outside of the restaurant,
and urinated on it. AY clearly unprotected acts.” Lam v. Ngo, (2001) 51 Cal. App. 4th
832, 851.

In 2006, the California Supreme Court in Flatley v. Mauro, (2006) 39 Cal. 4th 299 reiterated this- | -

notion regarding California’s aﬁti—SLAPP statute and criminal conduct:

“where a defendant brings a motion to strike under section 425.16 based on a claim that
the plaintiff's action arises from activity by the defendant in furtherance of the defendant's
exercise of protected speech or petition rights, but either the defendant concedes, or the
evidence conclusively establishes, that the assertedly protected speech or petition
activity was illegal as a matter of law, the defendant is precluded from using the anti-
SLAPP statute fo strike the plaintiff's action.” Flatley. (2006) 39 Cal. 4th at
320[emnphasis added].

Defendants cannot base an anti-SLAPP motion on their own criminal and tortious

conduct. There is strong, if not overwhelming evidence (already found in the public sphere and

alleged in the Complaint) which strongly evidences and indicates that tortious and criminal

activity is the basis for the present anti-SLAPP motipns. The Defendants’ course of tortious

and criminal conduct is catalogued in the Complaint and supported by numerous personal
accounts from Plaintiffs, local newépapers, local munictpal officials, and documented police
reports. This information that already exists in the public sphere, coupled with the on-going

investigation by the Orange County District Attorney, makes an already strong and convincing

shawiﬁg thet the Defendants have engaged in criminal and tortious conduct. California’s anti-
SLAPP statutes are designed to protect First Amendment Rights and prevent abuse of litigation.
The anti-SLAPP stattite atfords Defendants no sanctuary. Their criminal and tortious conduet,

simply put, is unprotected activity therefore not within the purvieﬁf of the anti-SLAPP statute,

I
'
/'
I
"
i
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C. “GOOD CAUSE” EXISTS TO GRANT PLAINTIFES® MOTION FOR ALLDWED
DISCOVERY

1. ‘Al Information Necessary to Respond to Defendants’ Anti-SLAPP Motions
is in Possession of the Defendants

e -

Plainﬁffs have alleged a wide-reaching pattern and business pr-actiée of tortious and
criminal conduct by the Defendants, based on reliable and credible information. However,l
Defendants are in sole possession and control over most evidence of their criminal and tortious
behavior. Discovery is necessary to ensure that the Plaiﬁtiffs are provided a fair and adequate
chance to oppose the anti-SLAPP motions and to substantiate the claims of tortious and illegal -
behavior by the Defendants, Plgintiffs have no other means to obtain further evidence of the
Defendants tortious and ériminal behavior.

Much of the evidence needed to substantiate Plaintiffs’ claims involves ﬁe relationships
between Defendants, communications b_etwaen Defendants, documents in the Defendants’
possession, and documentation that needs to be subpoenaed from third parties. None of this
evidence is available to Plaintiffs” and cennot be accessed due to the stay on discovery. This
information is criﬁcél to substﬁntiating the illegal and tortious activity of Defendants which, in
turn, is essential to Plaiﬁtiﬁs’ opposition to the anti-SLAPP motions, thus the reason for thig |
motion.

2. Denving Discovery For Plaintiffs Would Allow Defendants to Conceal Their
Own Criminal and Tortious Conduct, Contrary to Public Poliey

The California anti-SLAPP law does not permit anti-SLAPP motions to be made on the
basis of criminal and violent tortious activities. Plaintiffs have alleged widespread illegal and

tortious conduct in which the Defendzmts engaged in soliciting and COIILSpll'IIlg with a prostitute,

violations of the Ralph and Bane Acts, making a false 911 call, defamahon sla.nder and even

assault. Discovery of this criminal and tortious conduct is needed in order to substantiate these
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allegations and to prevent the anti-SLAPP procedure from shielding the Defendants’ illegal and
tortious conduct. | ,
By ﬁlmg the ant1~SLAPP motlon Defendants dodged meanmgﬁzl dlscovery Denying
discovery now would allow Defendants to base their anti-SLAPP motions on cnmmal and
tortious conduct simply because the proceedings are in their infancy. Clearly, the facts alleged
(coupled with the on-going investigation of the Defendants by the OCDA) show that more
discovery is warranted and would substantiate the crimes and torts committed by the Defendants;

»

crimes and torts that Defendafits base their anti-SLAPP motions on.

Moreover, section (g) of California Code of Civil Procedure § 425.16 @ressly provides

- an avenue for allowed discovery when Plaintiffs show “that a defenda.nt OT Witness possesses

eVldence needed by plaintiff to establish a prima fac1e case.” Lafayette Morehouse, Ine., (1995)

37 Cal.App.4th at 868. The present case is the exact reason why section (g) was written into the

statute. Discovery is needed to prevent Defendants from hiding their criminal and tortious
activity behind California’s anti-SLAPP statute and to give the Plaintiffs fair chance to oppose

the anti-SLAPP motion.

3. Plaintiffs Are Not Interested in Conducting a “Fishing Expedition”

Plaintiffs are not interested in discovering each and every fact and facet of the current
case. Plaintiffs are only interested in discovering evidence of the Defendants’ criminal and
tortious conduct underlying Defendants’ alleged “protected activity,” for the present motioﬁs.
Below, Plaintiffs detail the specific discovery that is requested. |

D. DISCOVERY REQUESTED

To be given fair opportunity to substantiate the already supported allegations of criminal
and tortious conduct underlying the Defendants’ anti-SLAPP motions, Plaintiffs request the

following to be discovered prior to opposing the Defendants’ motions:
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~Depositions oft

- Officer Kha Bao

- Defendant Christopher J. Lanzitlo

- Dieter Dammeier

- - Person Most Qualified for Supervision at Defendant Lackie for Defendant Lanzillo

- Person Most Qualified for Supervision at CMPOA.

- Former CMPOA President Jason Chamness _

- Potentially other critical witnesses whose identities arise during the course of the above
depositions, or below produced documents.

Requests for Production of Documents:

- Subpoenaed records from Orange County District Attorney

-~ Subpoenaed records from Custodian of Records from Defendant Lackie.

- Subpoenaed records from Custodian of Records from Defendant CMPOA.

- Subpoenaed records from Custodian of Records from Defendant Big Giant
Investigations.

- Potentially other criticel records from entities who arise during the course of the above

- discovery.

Special Interrogatories to:

- Each Defendant (50 Interrogatories)
V.
CONCLUSION

For the foregoing reasons, Plaintiffs respecfﬁﬁly move ﬂ:te Court for an Order Continuing
the Hearing Date for the Anti-SLAPP Motions and Allowing Discovery, on the basis that

Plajntiffs have shown “good cause” pursuant to CCP § 245.16(g).

Dated: October 29, 2013
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ORANGE _

I am employed in the county of Orange, State of California. I am over the age of 18 and’
not a party to the within action; my business address is 19100 Von Karman Ave., Suite 800,
Irvine, CA 92612,

On October 30, 2013, T served the forégomg document described as PLAINTIFFS?
NOTICED MOTION TO CONTINUE FOR ALLOWED DISCOVERY PURSUANT TO
CCP § 425.16(g); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION
OF VINCE W. FINALDI IN SUPPORT THEREOF on the fnterested parties in this action ;
[X] byplacing [ ] the original [X] a true copy thereof enclosed in sealed envelopes addressed |
as follows: : :

Stephen G. Larson, Esqg.

Jerrold Abeles, Esq.

Jonathan E. Phillips, Esq.
ARENT FOX LLP

555 West Fifth Strect, 48™ Floor
Los Angeles, CA 90013-1065

N (213) 629-7400

(213) 629-7401-facsimile

Attorneys for Defendants LACKIE, DAMMEIER, MCGILL. & ETHIE, A PROFESSIONAL
CORPORATION, a California Corporation; CHRISTOPHER J. LANZILLO; and BIG GIANT
INVESTIGATIONS. '

Seymour B. Everett, III, Esq.

Shannon M. Benbow, Esq.

David I.. Martin, Esq. '

Wood Smith, Henning & Berman LLP

5000 Birch Street, Suite §500

Newport Beach, California 92660

(949) 757-4500

(949) 757-4550-facsimile

Attorneys for Defendant COSTA MESA POLICE OFFICER’S ASSOCIATION

[X] BY MESSENGER SERVICE |
[] I served the documents by placing them ir an envelope or package addressed to the

-persons at the addresses listed above and providing them to a professional messenger service for

service.
[X]  (State) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct. '
[ (Federal) I declare that I am employed in the
this court at whose direction the service was made

ica of a member of the bar of

Executed on October 30, 2013, Irvine, Califprnia.

Kathy-Brederiksen
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JOHN C. MANLY, Esq. (State Bar No. 149080)
VINCE W. FINALDI, Bsq, (State Bar No. 238279)
MANLY, STEWART & FINALDI

19100 Von Karman Awve., Suite 800

Irvine, CA 92612

Telephone: (949) 252-8990

Fax: (949) 252-9991

* Attorneys of Record for Plaintiffs,
JAMES RIGHEIMER, LENE RIGI—IEH\AER and
STEVE I\/IENSINGER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE CENTRAL CIVIL COMPLEX

JAMES RIGHEIMER, an individual; LENE Case No.: 30-2013-00670139-CU-CR-CXC
RIGHEIMER, an individual; and STEVE Judge:  Gail A. Andler

MENSINGER, an md1v1du_al
DECLARATION OF VINCE W. FINALDI
Plaintiffs, IN SUPPORT OF PLAINTIFFS LENE
RIGHEIMER, JAMES RIGHETWER, AND
V. STEVE MENSINGER’S MOTION FOR

| CONTINUANCE FOR ALLOWED
COSTA MESA POLICE ASSOCIATION,a | DISCOVERY PURSUANT TO CCP §
California corporation; LACKUZ, DAMMEIER,| 425,16(g).

MCGILL & ETHIR, A PROFESSIONAL
CORPORATION, a California corporation;
BIG GIANTS INVESTIGATIONS, a business
entity of form unknown; CHRISTOPHER. J. Date: November 25,2013
LANZILLO, an individual and DOES 1-25. Time: 1:30 am

Dept: CX101

Defendants.

DECLARATION OF VINCE E. FINALDI
I, VINCE W. FINALDYJ, hereby declare:
L. I am an attorney duly licenseci to practice law in the state of California. Iam an
attorney with Manly, Stewart & Finaldi, attorney of record for Plaintiffs JAMES RIGHEIMER,
1~

DECLARATION OF VINCE W. FINALDI II¥ SUPPORT OF MOTION FOR CONTINUANCE FOR ALLOWED
DISCOVERY




Suite 300

2612

ANLY, STEWART & FINALDI

M

19100 Von Karman Ave

g
9491 252-2900

Irvine, Celifornia

Telenhnne-

10
11
12
13
14
15
16
17
18
19

201
21

22
23
24

25

26
27
28

LENE RIGHEIMER, and STEVE MENSINGER. in fhe above-entitled matter. - T am personally -
familiar vﬁth the facts of this case and the contents of this Declaration, and if called upon, could
and would competenly testify as to its contents.

2. This Declaration is made in support of Plairtiffs’ JAMES RIGHEIMER, LENE
RIGHEIMER, and STEVE MENSINGER Motion fo conﬁ;aﬁe for Allowed Discovery, pursuent
o California Code of Civil Procedure § 425.16(). |

3. Plaintiffs allege that the Defendants have engaged in substanﬁal criminal activity
directed at them. Those acts are the basis of the Plaintiffs” Complaint and the Defendants’ anti-
SLAPP motion.

4. Pldintiffs have reason to believe that the recent search and seizure of Defendarits’
documents and items (stemming from a search warrant executed by the Orange County District
Attorney and Orange County Sherriff’s Department) is integrally related to the present action
against Defendants. Plaintiffs believe that further discovery of information arising from these
police actjons is relevant, admissible, and highly probative in opposing the Defendants® anti-
SLAPP motion.

5. *Good cause” exists to grant this motion because CCP § 425.16{g) specifically

provides a means to obtain discovery from a moving party, prior to the adjudication of the anti-

SLAPP motions. Plaintiffs believe that the Defendants have based their anti-SLAPP motion on

criminal and tortious conduct, which is an immproper basis for such a motion. Plaintiffs arcata
marked disadvantage without discovery in this matter because the information sought to‘ o
substantiate these criminal and tortious acts is i the exclusive possession of the Defendants.
Plaintifis had the deposition of Defendant DAMMEIER scheduled for October 11, 2013,
however, the stay on discovery that occurred with the Defendants’ anti-SLAPP motion
eliminated this deposition from the calendar. The requested discovery consists of various
depositions and written discovery, which is intended to elicit the necessary information from the ‘-
Defendants. Without this discdvery, Plaintiffs are prevented from having =z fair chance to

respond to the anti-SLAPP motions.
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3 Attached hereto as Exhibit “A” is the Plaintiffs’ Complaint, referenced in
Plaintiff’s Noticed Motion.

7. Attached hereto as Exhibit “B” is a true and correct copy of the Defendants’
LACKIE, DAMMEIER, MCGILL & ETHIR, CHRISTOPHER. J. LANZILLO, and BIG GIANT :
INVESTIGATIONS anti-SLAPP motion filed on October 7, 2013, referenced in Plaintiffs
Noticed Motion. |

8. Attached hereto as Exhibit “C” is a true and correct copy of Tile Deféndant CMPA
anti-SLAPP motion filed on October 10, 2613 against Plaintiff LENE RIGHEIMER, referenced
in Plaintiff’s Noticed Motion.

9. Attached hereto as Exhibit “D” is a true and correct copy of the Defendant CMPA. -
anti-SLAPP motion filed on October 10, 2013 against Plaintiff JAMES RIGHEIMER,
referenced in Plaintiff’s Noticed Motion. |

10. Attachéd hereto as Exhibit “E” is a true and correct copy of the Defendant CMPA
anti-SLAPP motion against filed on October 10, 2013, Plaintiff STEVE MENSINGER,
referenced in Plaintiff’s Noticed Motion. | .

[T, Attached hereto at Exhibit “F™ is a true and correct copy of the notice of DIETER
DAMMEIER’s deposition, referenced in Plaintifs Noticed Motion.

12, Atftached hereto as Exhibit “G” is a true and correct copy of the deposition notice
of the Person Most Qualified At LACKIE, DAMMEIER, MCGILL & ETHIR, A
PROFESSIONAL LAW CORPORATION, Regarding Supervision of Christopher J. Lanzillo,
referenced in Plaintiff’s Noticed Motion.

13, Attached hereto at Exhibit “11” is a true and correct copy of the San Bernardino
County Sentinel article from October 11, 2013 entitled, “Orange County DA Raids Upland
Oifice of Lackie Dammeier McGill,” referenced in Plaintiff’s Noticed Motion. |
i
i

v/
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1 hereby declare under penalty of perjury under the laws of the State of California thet the

foregoing is true and correct. Executed this 29th day of October, 2013, in vaine, California.

A-
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November 12, 2013

VIA FACSIMILE AND US MAIL

Tom Hatch, City Manager Costa Mesa City Council
City of Costa Mesa City of Costa Mesa

77 Fair Drive 77 Fair Drive

Costa Mesa, CA 92626 Costa Mesa, CA 92626
(f) (714) 754-5330 (f) (714) 754-5330

Re:  Righeimer, et al. v, Luckie, Dammeier, MecGill & Ethir, et al.: Costa Mesa
Police Association’s Request for Indemnificatlon,

Dear Councilmembers,

Our names are John C. Manly and Vince W. Finaldi of the law firm Manly, Stewart &
Finaldi, and we represent Coancilmen Steve Mensinger and James Righeimer, along with Mr.

. Righeimer’s wife Lene Righeimer, in the above-noted claim for damages and injunctive relief,
currently pending against the Costa Mesa Police Association (“CMPOA”) and other defendants
in the Orange County Superior Court, We write to clarify and cortect some misleading and
erroneous statements made by counsel for the CMPOA, in a letter to the Costa Mesa City
Couneil dated October 11, 2013, against Messts, Righeimer and Mensinger, regarding the
CMPOA’s claimed entitlement to indemnification or legal defense by the City of Costa Mesa.
The following ate a few basic points that our firm wishes to address:

L THE CURRENT LAWSUIT IS AGAINST THE CMPOA, NOT ANY
INDIVIDUAL POLICE OFFICER OR MUNICIPAL POLICE AGENCY.

The current lawsuit against the CMPOA is based on conduct that this private and
voluntary {abor union engaged in to unlawfully intimidate, embarrass, and harass Messrs.
Righeimer and Mensinger, for political gain. Neither the City of Costa Mesa, nor the Costa Mesa
Police Department (CMPD), nor Officer Kha Bao are Defendants in this lawsuit. In fact, the first
allegation in the Complaint clarifies this, clearly stating;

“This lawsuit is neither about nor against the general rank and file police
officers who diligently serve our communities in the face of grave danger, on
a daily Dbasis, whom Plaintiffs respect and honer without reservation,..”
(Paragraph 1, of Complaint).
felophone 949 252 0840

bilfree 800 7612220 -
fax 948 262 8001

19100 Yon. Karman Avenus, Sulle 800
Irvine, CA 92612
W manlystewart.com



Tom Hatch, City Manager

Costa Mesa City Council
November 12,2013
Page 2 of

The general thrust of the Plaintiffs’ allegations in the Complaint are that the CMPOA
intentionally hired, retained, supervised, and empowered a local law firm (Defendant Lackie,
Dammeiex, McGill & Ethir (“LLDME™)) for the purpose of engaging in illegal and tortious
actions—to intimidate, coerce and harass Messrs. Righeimer and Mensinger. Contrary to the
assertions in the October 11, 2013 letter from CMPOA'’s counsel, nowhere in the Complaint are
the CMPD), Officer Kha Bao, or the City of Costa Mesa implicated in having any responsibility
for the illegal and tortious conduct against these individuals.

IL. OFFICER KHA BA(O’S INVOLVEMENT IN THE CURRENT LAWSUIT.

Officer Kha Bao is sworn peace officer of the City of Costa Mesa. Plaintiffs acknowledge
and appreciate Officer Bao’s decorated work history and service to the community. A portion of
the Complaint arises from a false police report made by an agent of the CMPOA and LDME
against Mr, Righeimer for driving under the influence. Officer Bao happened to be the police
officer who was sent by the Costa Mesa Police Department, to Mr, Righeimer’s home, to
perform the field sobriety tests and investigate the report. The CMPOA has created some
confusion regarding this issue, which we wish to clarify.

On August 22, 2012, Officer Bao was called to Mr. Righeimer’s residence on the basis of
a knowingly false and ilfegal 911 call placed by an agent for the CMPOA and LDME,
Defendant Christopher J. Lanzillo, Mr. Lanzillo is a former law enforcement officer, who
performed investigative services on behalf of these two entities through his business Big Giants
Investigations. This false 911 call was made to coerce, harass and intimidate Mr. Righeimer, and
it was done on behalf of the CMPOA. Officer Bao’s actions with respect to this issue are merely
incidental, The crux of this claim is not Officer Bao’s actions—it is the fraudulent scheme that

initiated the false police investigation that lies at the heart of Plaintiffs’ claims and nothing more.

I, CMPOA’S ALLEGED ENTITLEMENT TO INDEMINIFCATION BY THIZ
CITY OF COSTA MESA.

The CMPOA claims it is entitled to indemnification and legal defense from the City of
Coste Mesa. The CMPOA, however, is a private labor union that lobbies solely on behalf of the
inferests of its officers. Though the CMPOA is composed of public employees, it is a poluntary
organization that has ne formal ties to the City of Costa Mesa, often advocates policies adverse
to the City of Costa Mesa, and only has a duty to its members fo advocate in their favor.

If indemnification were fo be granted to the CMPOA, this would open the flood gates for
the City of Costa Mesa to indemnify and provide legal defense to any organization composed of
public employees, This accusation, that the City of Costa Mesa has a duty to indemnify and
provide a defense to the CMPOA, is unfounded and would lead to the City of Costa Mesa
indemnifying any organization, simply because the organization is composed of public
employees. There is no Jegal authority grounding the CMPOA's request for such indemnification
or legal defense based upon illegal acts,




Tom Hatch, City Manager
Costa Mesa City Council
November 12, 2013
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IV. CMPOA’S LEGAL REPRESENTATION AND CONFLICTS.

CMPOA has retnined the law firm Wood, Smith, Henning & Berman LLP (“WSHB") for
jts representation in this matter. One of the partners at WSHB, representing CMPOA in this vety
action, even attending a hearing to advocate on behalf of the CMPOA, is Seymour “Sy” Everreit,
He is the brother of current CMPOA president, Ed Evertett.

Though there are no per se ethical restraints against an attorney taking on the
representation of a family member of which this firm is aware, in this instance, such should be
called into question. The fact that the CMPOA President’s brother is its attorney, and he s
asking the City of Costa Mesa to pay its legal bills, without even notifying the City of Costa
Mesa of this blood relationship, is questionable at best. In the event that the City of Costa Mesa
were to choose to indemnify the CMPOA, it would be paying for the legal defense of CMPOA
directly to the President’s brother, This incestuous relationship ealls into question the propriety
of the request for indemnification, and should be considered by the Council before 2 decision on

indemnification is made. Especially since the CMPOA is agking the City of Costa Mesa to

consider and rule upon this jn closed session, without input from its constituenis,

V. CMPOA’S ATTEMPTS TO SKIRT RESPONSIBILITY.

Throughout the duration of this young lawsuit, the CMPOA has failed to take any
responsibility for its role in hiring the law firm LDME, well-regarded as a hard-nosed bully by
Southern California municipalities. The following are various actions taken by the CMPOA to
skirt its responsibility in the lawsuit:

- The night of the illegal police report against Mr. Righeimer, the CMPOA held
an emergency meeting and fired LOME as its Jegal counsel, This was done after
the police stop occurred and after the CMPOA discovered its potential liability
for the chain of events.

- On October 8, 2013, the CMPOA sent our office a letter asking that they be
dismissed from the current case, but provided no justification for such a request.

- The CMPOA atleges in their Demurrer to Plaintiffs’ Complaint that they are a
“public entity,” thus are availed of the same clains process and protection that a
City, County or Public Entity would be entitled to, This allegation is clearly
erroneous, considering that the CMPOA is not listed as a public entity under any
California registry, and is organized as a corporation with the Celifornia
Secretary of State. '

The current request by the CMPOA for indemnification by the City of Costa Mesa is the
CMPOA’s latest attempt to avoid its obligations and attone for its wrongful acts, Qur office
purposefully refrained from including the City of Costa Mesa, Officer Bao, or the CMPD., They
have no liability in this action, because they are not parties to the action. CMPOA acted
wrongfully in its capacity as a private lobbying entity, therefore, Plaintjffs only wish to hold
them, their legal counsel and theiy investigator responsible.
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" VI,  CMPOA’S REQUEST FOR MSSRS. RIGHEIMER AND MENSINGER’S
RECUSAL.

As you are well aware, the CMPOA has requested that Mssrs. Righeimer and Mensinger
recuse themselves from voting on matters related to the CMPOA, The CMPOA has brought
various issues (indemnification and ministerial police bonus) to the forefront of the City Council,
however, these arguments appear manufactured, in order to create a conflict between the
Councilmen and their jobs. Cleatly, the lawsuit could create copfiicts based on the
Councilmen’s positions as leaders of Costa Mesa, however, there is no current, good-fuith
conflict at issue. Moreover, the CMPOA should not be allowed to benefit from its “unclean
hands” by asking for the very victims of its crimes to recuse themselves. The CMPOA clearly is
not entitled to indemnification, and the police officer compensation that is due is ministerial-in
nature. These are not true conflicts—it is merely another improper attempt by the CMPOA to
silence Mssrs. Mensinger and Righeimer.

VII. THE CITY SHOULD INVESTIGATE AND HOLD HEARINGS.

In order to make a proper, informed decision on this issue, should the City decide there is
a potential for it to indemnify or provide a defense to the CMPOA, it should hold a public
hearing on this issue, and gather evidence for such through testimony CMPOA administrators
involved with the retention and firing or LDME. Only then can the City make a decision as to the
proper course of conduet. Providing indemnification or a defense to the CMPOA under these
circumstances would result in a grotesque gift of public funds to protect what aniounts fo
indisputably criminal conduct—surely an unjust result. See Stanson v Mott, (1976) 17Cal. 3d.
206,

_ Based on these points, Mssrs, Righeimer and Mensinger request that the City Council
refuse to indemnify the CMPOA and refuse to grant it a defense in this action. The CMPOA is
alleged to have engaged in this course and scope of conduct, not the City of Costa Mesa or
Officer Bao. The City of Costa Mesa has no duty to indemnify this private, voluntary
organization fot its wrongful acts.

Thank you for your time and considetation.

. MANLY, Esq.
CE W, FINALDI, Esq.
MANLY , STEWART & FINALDI

cc: Thomas Duarte, Esq.
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November 18, 2013

DELIVERED BY HAND, VIA FACSIMILE (714-754-5330) AND REGULAR U.S. MAIL

Costa Mesa City Council Tom Hatch, City Manager
City of Costa Mesa City of Costa Mesa
77 Fair Drive 77 Fair Drive
Costa Mesa, CA 92626 Costa Mesa, CA 92626
Re:  James Righeimer, et al. v. Costa Mesa Police Association, et al,
QOur Client: Costa Mesa Police Association
Case No.: 30-2013-00670139-CU-CR-CXC

Dear Mr. Hatch and Costa Mesa City Council:

Please accept this correspondence as a follow-up to the tender for defense and
indemnity originally submitted by the Costa Mesa Police Association ("CMPA") to the
City of Costa Mesa via certified mail on October 4, 2013 and further requested on
October 11, 2013, and November 4, 2013. Thus far, the CMPA has not received any
response from the city.

Please be advised, in the interest of complete transparency, we are instructing the City
Attorney to use his discretion to disclose this correspondence as well as the prior
correspondence to the publie. Prior correspondence has been sent to the City Clerk,
City Council and City Attorney Tom Duarte with a reasonable expectation that the
information be conveyed to the City Council and the public.!

As you know, Mayor James Righeimer and Councilmember Steve Mensinger filed a
Complaint in Orange County Superior Court against the CMPA, which sets forth 15
causes of action: Negligence; Negligent Hiring/Training/ Supervision/Retention;

! The CMPA has not received an explanation from the City Attorney regarding why the information has
not been shared with the public and /or why the City has refused to honor and acknowledge the direct
conflict of interest for Mayor Righeimer and Councilmember Mensinger.

Los Angeles + Glendale ¢ Rancho Cucamonga + Riverside ¢ Orange County ¢ Fresno + Northern California ¢+ San Diego
Denver + Phoenlx + Las Vegas + Seattle + Portland
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Negligent Entrustment of Agents; Intentional Infliction of Emotional Distress;
Interference with Civil Rights; Violence or Intimidation; Civil Conspiracy; Malicious
Prosecution; Unfair Business Practices; Assault; Invasion of Privacy (False Light);
Invasion of Privacy (Intrusion Upon Seclusion); Defamation (Slander); Defamation
(Libel); and Declaratory/Injunctive Relief. (Enclosed, please find a copy of Plaintiffs’ first
amended complaint.)

In regard to the allegations in plaintiffs' lawsuit specifically related to the CMPA, the
CMPA's position is as follows:

Plaintiffs' lawsuit is disingenuous and an insult to the City of Costa
Mesa and the brave men and women who serve the community as
police officers. The allegations against the COSTA MESA POLICE
ASSOCIATION ("CMPA"} are nothing more than a veiled attempt to
violate the Constitutional rights to free speech and petition, with the
ultimate goal of furthering plaintiffs' political agenda and silencing
opposition, This lawsuit is an affront to all of the honorable public
servants in communities throughout the United States. In filing this
lawsuit, plaintiffs have gravely jeopardized the safety of police officers
in the City of Costa Mesa and stand to set a precedént to compromise
the ability of all police officers to safely protect the citizens they swore
to serve.?

Plaintiffs falsely allege that the CMPA, which is composed solely of Costa Mesa police
officers employed by the city of Costa Mesa engaged in illegal conduct when they
opposed Righeimer's and Mensinger's agendas, including, but not limited to,
encouraging citizens to attend City Council meetings, hiring a law firm to assist in
petitioning activities, and responding to a report of a possible DULS3

2 Excerpt from CMPA's Motion to Strike Plaintiffs’ Complaint as a Strategic Lawsuit Against Public
Participation aka "Anti-SLATPP" motion. Enclosed is a copy of the motion.

3 Be advised, if certain allegations against the co-defendants are true, the CMPA and its officers did not
condone, direct, authorize or approve such conduct. For example, the CMPA did not author, contribute
to, or endorse Lackie Dammeier's "playbook” repeatedly referenced by plaintiffs. Moreover, CMPA and
its members are not employees, agents or representatives of Lackie Dammeier. The CMPA and its

officers will fully cooperate and assist in the investigation of any illegal acts.
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RIGHEIMER & MENSINGER CONFLICTS OF INTEREST

As set forth in Section 2-189 of the Costa Mesa Municipal Code, the City Manager does not
have the authority to settle matters in excess of fifty thousand dollars. Thus, by law, the
City Council, rather than the City Manager, must consider CMPA's tender of defense.

Plaintiffs' and plaintiffs' attorneys held a press conference on November 14, 2013. The
purpose of the press conference was to improperly influence the City Council to deny
CMPA's tender. By doing so, plaintiffs are in direct violation of Costa Mesa Municipal
Code §2-183, which states:

"No city officer shall, except for his own service, present any claim,
account or demand for services, goods or materials for allowance against
the city, or in any way, except in the discharge of his official duty,
advocate the relief asked in the claim or demand made by any other
person.”

By holding their press conference, Righeimer and Mensinger are advocating for a
specific response to CMPA's tender. As parties to this litigation, they have a direct
conflict, and it appears they are using their public offices to advocate for specific relief
that will benefit them financially. To be clear, if the City denies the CMPA's tender
for defense, Righeimer and Mensinger will benefit politically and financially.
Political and financial benefits create a conflict of interest.

Accordingly, Righeimer and Mensinger must recuse themselves from any discussions
or votes related to the litigation.

Government Code §87100 states:

"No public official at any level of state or local government shall make,
participate in making or in any way attempt to use his official position to
influence a governmental decision in which he knows or has reason to
know he has a financial interest."

This code section not only prohibits Righeimer and Mensinger from participating in any
votes related to the litigation, it also prohibits them from observing any discussion of
the litigation and this claim, or having access to any information regarding the Council's
discussions. (See, Hamilton v. Town of Los Gatos (1989) 213 Cal. App.3d 1050, 1058-59 ("In
our society, information is power. The council member might use the confidential
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information to his advantage personally, or he might disclose the information
improperly to others interested in the decision."} '

Similarly, Costa Mesa Municipal Code §2-403 states:

"Designated employees must disqualify themselves from making or
participating in the making of any decisions which will foreseeably have a
material financial effect, distinguishable from its effect on the public
generally, on any reportable interest in that employee (except sources of
gifts less than two hundred fifty dollars ($250.00))...." (Emphasis added.)

The only exception is when the employee's participation in the decision is legally
required. However, here, plaintiffs' participation in the decision regarding CMPA's
tender is not legally required. The City Council is composed of five members, including
Righeimer and Mensinger. Costa Mesa Municipal Code §2-47 provides that three
members of the council constitutes a quorum, and that motions may be passed by a
majority (i.e., two council members) if only three attend. Thus, plaintiffs’ participation
is not necessary to constitute a quorum.*

It is crystal clear that plaintiffs must cease and desist from any involvement in
discussions regarding this tender and/or any discussion regarding the litigation.?
Moreover, the remaining City Council members and all city employees, including the
City Manager and City Attorney must not discuss the subject matter with Righeimer
and Mensinger, (Hamilton, supra, 213 Cal. App.3d at 1058-59 ("[T]he disqualified
member's mere presence, or knowledge thereafter, might also subtly influence the
decisions of other council members who must maintain an ongoing relationship with
him.")

For these reasons, by operation of law, any discussion of CMPA's tender must be held
in a closed session meeting to prevent Righeimer and Mensinger from improperly

4 If three members are not available to constitiute a quorum, the CMPA reasonably expects that the
meeting will be continued, rather than have Righeimer and Mensigner vote on an issue that they have a
financial interest in.

5 The CMPA has requested on at Jeast four occasions in written correspendence that Righeimer and
Mensinger recuse themselves dating back to August 23, 2013. CMPA has not received any response.
Attached, please find copies of correspondence sent to the City of Costa Mesa.
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influencing the decision. (Government Code §854956.9, 54956.95; see also, Government
Code §54956.9(h) (a local agency is considered to be a "party” to or "have significant
exposure to" litigation in which the officer or employee was in the course and scope of
employment or when their is a question of whether or not the officer or employee was in the
course and scope of employment.)

Furthermore, both the Ralph M. Brown Act and the Costa Mesa Municipal Code make it
unlawful for a Councilmember or City employee to disclose confidential information
from a closed session meeting. Government Code §54963(a) provides:

"A person may not disclose confidential information that has been
acquired by being present in a closed session . .. to a person not entitled
to receive it, unless the legislative body authorizes disclosure of that
confidential information."

Costa Mesa Municipal Code §2-41(b) states:

"It shall be unlawful for any member of the city council, or any employee
of the city or any other person present during a closed session to disclose
to any person the content or substance of any discussion which took place
during such closed session on any matter legally authorized to be heard in
closed session, unless the city council has authorized the disclosure of
such information by majority vote.”

Should Righeimer or Mensinger participate in any manner in any Council discussions
or decisions regarding the litigation, or should they obtain confidential information
from any such closed session meetings, we will have no choice but to pursue our client's
rights under Government Code §91003, by way of Complaint for Injunctive Relief;
Complaint with the California Fair Political Practices Commission; and/or further
investigate grounds for a criminal investigation for political corruption.

TENDER OF DEFENSE

The City Council has the legal authority to accept the CMPA's request to participate in
its defense and defend city employees. (Costa Mesa Municipal Code §2-189.)
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Government Code 8995 states:

"Except as otherwise provided in Sections 995.2 and 995.4, upon request of
an employee or former employee, a public entity shall provide for the
defense of any civil action or proceeding brought against him, in his
official or individual capacity or both, on account of an act or omission in
the scope of his employment as an employee of the public entity.

For the purposes of this part, a cross-action, counterclaim or cross-
complaint against an employee or former employee shall be deemed to be
a civil action or proceeding brought against him."

In circumstances in which it is not clear if the allegations arise out of the course and
scope of employment, the public entity is permitted to provide a defense while
reserving its rights to not pay a judgment, compromise, or settlement until it is
established that the injury arose out of an act or omission occurring within the scope of
employment. (Government Code §825.) (Although the CMPA is respectfully requesting
defense and indemnity, the CMPA acknowledges that the City has the option of participating in
the defense of the CMP A without assuming any obligation related to a potential judgment,
compromise, or settlement.)

Officer Bao's Conduct in Course and Scope of Employment

In regard to the alleged conduct of police officers employed by the city of Costa Mesa,
plaintiffs' complaint specifically includes, but is not limited to, the following allegations
regarding Officer Bao's conduct in the course and scope of his employment:

After Plaintiff JAMES RIGHEIMER arrived at his home in Costa Mesa,
less than four miles away, parked in the garage and entered his residence,
a City of Costa Mesa Police Officer named Kha Bao, who has received
public recognition on several occasions for his extremely high drunk
driving arrest record, arrived at the home. He asked plaintiff JAMES
RIGHEIMER if he had been drinking alcohol, to which, Plaintiff JAMES

6 As noted in our prior tender letters, Righeimer and Mensinger seek to depose Costa Mesa Police
Officers Kha Bao and Jason Chamness, and others as it relates to their complaint. Plaintiffs also seek
documents from the CMPA related to actions taken by Costa Mesa Police Officers during the course and
scope of their employment. The information sought directly impacts the City of Costa Mesa.
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RIGHEIMER replied "no," because in fact, he had not. Officer BAO then
requested that Plaintiff JAMES RIGHEIMER perform a field sobriety test,
designed to determine whether he had been operating a motor vehicle
while intoxicated. Plaintiff JAMES RIGHEIMER complied, as his wife and
children stood by and observed. His children distraught, asked if their
"daddy was going to be arrested and go to jail.” BAO informed Plaintiff
JAMES RIGHEIMER that he had passed the test, and authorized him to
carry on with his affairs.

After Officer BAO authorized Plaintiff JAMES RIGHEIMER to carry on
with his business, Plaintiff LENE RIGHEIMER noticed Officer BAO
walking down the street towards a vehicle that was parked at the end of
the cul-de-sac, and saw him talk to the driver of the vehicle.

(First Amended Complaint, Page 12, Line 25 through Page 13, Line 10.)

Plaintiffs claim that Officer Bao's conduct caused plaintiffs damages, including, but not
limited to,

"[A] law enforcement officer to arrive at the home of Plaintiff JAMES
RIGHEIMER, and make contact with him was infended to and did place
Plaintiff JAMES RIGHEIMER in imminent apprehension of grave bodily
harm, or was intended to place Plaintiff JAMES RIGHEIMER in imminent
apprehension of such contact{.]"

(First Amended Complaint Page 35, Line 7 through 10.)

Ford Road Conduct in Course and Scope of Employment

Plaintiffs also claim that citizens of Costa Mesa who had concerns about crime on Ford
Road were told by Police Officers to take their complaints to the next City Council
meeting. This act provides a further catalyst for plaintiffs' allegations, as in response to
these complaints, Righeimer and Mensinger felt that they were "held hostage” by the
citizens of Costa Mesa and thereafter toured Ford Road shortly before spending part of
the afternoon at a local bar on the day of the incident. There is no doubt that Police
Officers are expected to address citizens concerns regarding crime in an area and, while
in the course and scope of their employment, provide citizens with suggestions for an
appropriate outlet for their complaints. This further illustrates the fact that plaintiffs'
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Complaint arises out of the course and scope of the Costa Mesa Police Officers’
employment.

CMPA's Board's Alleged Conduct in Course and Scope of Employment

Furthermore, to the extent plaintiffs' allegations are based upon actions taken by CMPA
Board Members (who are all Costa Mesa Police Officers employed by the City of Costa
Mesa) related to collective bargaining activities, those actions were still within the
course and scope of employment because such activities were a foreseeable outgrowth
of their employment with, and benefit to, the City of Costa Mesa.

It is well-settled that the primary goal of collective bargaining is to promote peace and
stability between labor and management. (Dyna-Med, Inc. v. Fair Employment and
Housing Commission (1987) 43 Cal.3d 1379, 1398; Relyea v. Ventura County Fire Protection
District (1992) 2 Cal. App.4th 875, 882.) Costa Mesa benefits from the improved quality
of services it can provide when there is a peaceful and productive relationship with
labor.

Where activity has become a "recognized, established, and encouraged custom” of the
employer's enterprise, particularly where the activity is conceivably of some benefit to
the employer, such activity is within the scope of employment. (McCarty v. Workmen's
Comp. Appeals Bd. (1974) 12 Cal.3d 677, 682-83; Rogers v. Kemper Constr. Co. (1975) 50
Cal.App.3d 608. Collective bargaining activities and other actions carried out by CMPA
Board Members are recognized, established, and encouraged customs that provide a
benefit to the City.

Moreover, the California Supreme Court has affirmed that a primary purpose of the
defense and indemnity provisions under the Government Code is to protect public
employees from vexatious lawsuits that arise out of their employment. (Farmers
Insurance Group v. County of Santa Clara (1995) 11 Cal 4th 992, 1018. Activities that serve
the interests of the employer, even indirectly, are within the scope of employment.
Accordingly, the actions taken by CMPA Board Members fall within the scope of their
employment.

The allegations plaintiffs have made against Costa Mesa's Police Officers compromise
the integrity of the officers, the safety of the officers and their ability to perform the
duties they swore to perform. Inlight of the plaintiffs’ allegations, the City must act to
defend its employees against false and meritless claims. Plaintiffs would have the City



wooD SMITH
HENNING & BERMAN LLP

November 18, 2013
Page 9

leave its Police Officers to fend for themselves and use their limited resources to fight
plaintiffs' vindictive and baseless allegations.

On behalf of the CMPA and the men and women who serve the City of Costa Mesa as
Police Officers, we remain ready and willing to work in a cooperative fashion with the
city to defend its employees. Should you have any questions regarding the foregoing or
need any additional information, please do not hesitate to contact the undersigned.

Very truly yours,

WOOD, SMITH, HENNING & BERMAN LLP

By: Ny D 2o S R,

SEYMOUR B. EVERETT, III
DAVID L. MARTIN

Enclosures

cc:  Tom Duarte, Costa Mesa City Attorney (Via Hand Delivery, E-Mail, Facsimile
and Regular U.S, Mail)

LEGAL:10301-0001 /2808584.1
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Shannon M, Benbow (State Bar No. 229224)
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Attomeys for Defendant, COSTA MESA POLICE ASSOCIATION

SCPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ORANGE - CIVIL COMPLEX DIVISION

JAMES RIGHEIMER, an individual; LENE

RIGHEIMER, an individual; and STEVE

MENSINGER, an individual, '
Plaintiffs,

V.

| COSTA MESA POLICE ASSOCIATION, a

California corporation, LACKIE,
DAMMEIER, MCGILL & ETHIR, A -
PROFESSIONAL CORPORATION, a
California corporation; BIG GIANTS
INVESTIGATIONS, a business entity of form
unknown; CHRISTOPHER J. LANZILLO, an
individual and DOES 1-25

Defendants.

CASE NO. 30-2013-00670139-CU-CR-CXC

DEFENDANT, COSTA MESA POLICE
ASSOCIATION'S NOTICE OF MOTION
AND SPECTAL MOTION TO STRIKE
ALL CLAIMS BROUGHT BY PLAINTIFF
JAMES RIGHEIMER; MEMORANDUM
OF POINTS AND AUTHORITIES;
[PROPOSED] ORDER

(Cal. Code of Civ. Proc. §425.16)

REQUEST FOR JUDICIAL NOTICE
FILED CONCURRENTLY

ORAL ARGUMENT REQUESTED

DATE: November 4, 2013
TIME: 1:30 p.m,
DEPT.. CX-101

Complaint Filed: 8/20/13

[Assigned for All Purposes to Judge Gail A,
Andler, Dept, CX101]

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on November 4, 2013, at 1:30 p.ro., in Department CX-

101 of the Orange County Superior Court, Complex Division, which is located at 751 West Santa

Ana Blvd., Santa Ana, CA 92701, or as soon thereafter as may be heard, Defendant, COSTA
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MESA POLICE ASSOCIATION (hereinafter "CMPA"} will move this Court for an order striking
the Complaint filed by plaintiff, JAMES RIGHEIMER (hereinafter "Righeimer") on the grounds
that the Complaint constitutes a Strategic Lawsuit Against Public Participation ("SLAPP").

This motion pertains to each of the claims brought by Righeimer in the Complaint filed on
August 20, 2013, which include the First (Negligence), Second (Negligent Hiring, Training,
Supervision, Retention), Third (Negligent Entrustment of Agent), Fourth (Intentional Infliction of
Emotional Distress), Fifth (Interference with Civil Rights), Sixth (Violence or Intimidation),
Seventh (Civil Conspiracy), Eighth (Malicious Prosecution), Ninth (Unfair Business Practices),
Tenth (Assault), Eleventh (Invasion of Privacy: False Light), Twelfth (Invasion of Privacy:

Intrusion Upon Seclusion), Thirteenth (Defamation: Slander), Fourteenth (Defamation: Libel), and

WQOOD, SMITH, HENNING & BERMAN LLP

Attomeys at Law
5000 BIRCH STREET, SUITE 8500

NEWPORT BEACH, CALIFORNIA 92660
TELEFHOME (949) 7574500 + Fax {949) 757-4550
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Fifteenth (Declaratory and Injunctive Relief) causes of action.

This motion is based on Code of Civil Procedure §425.16, the Anti-SLAPP statute, on the

grounds that the claims arise from acts in furtherance of the right of petition and free speech.

This Motion is based upon this notice; the attached Memorandum of Points and

Authorities; the Declarations of Kha Bao, Steve Staveley, and David L. Martin; the exhibits to the

declarations; the Request for Judicial Notice; the records, pleadings and documents on file with

the Court; and on all other matters presented to the Court at the time of the hearing,

DATED: October 10, 2013

By

S 2

WOOD, SMITH, HENNING & BERMAN LLP

[ FC

SEYMOUR B. EVERETT, T

SHANNON M. BENBOW
DAVID L. MARTIN

Attorneys for Defendant, COSTA MESA POLICE
ASSOCIATION
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MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND

Plaintiffs' lawsuit is disingenuous and an insult to the City of Costa Mesa and the brave
men and women who serve the community as police officers. The allegations against the COSTA
MESA POLICE ASSOCIATION ("CMPA") are nothing more than a veiled attempt to violate the
Constitutional rights to free speech and petition, with the ultimate goal of furthering plaintiffs'
political agenda and silencing opposition. This lawsuit is an affront to all of the honorable public
servatts in communities throughout the United States, In filing this lawsuit, plaintiffs have
gravely jeopardized the safety of police officers in the City of Costa Mesa and stand to set a
precedent to compromise the ability of all police officers to safely protect the citizens they swore
to serve. For the reasons discussed below, this lawsuit must be dismissed,

A, The Parties

Plaintiff, JAMES RIGHEIMER ("Righeimer") was clected to the Costa Mesa City Council
in November 2010, and now sérves as the City's Mayor. Complaint §2. Plaintiff, LENE
RIGHEIMER is Righeimer's wife. /d 3. Plaintiff, STEVE MENSINGER ("Mensinger") was
appointed to the City Council in January 2011, and now serves as Mayor Pro Tem. Jd, 94.

CMPA is the governing body of police officers in the Costa Mesa Police Department
{("CMPD") with the rank of Sergeant and below. /4. §5. Plaintiffs assert that CMPA retained the
law firm of Defendant, LACKIE, DAMMEIER, McGILL & ETHER, APC ("Lackie Dammeter™)
to assist with labor negotiations, and the firm retained the services of Defendants, BIG GIANTS
INVESTIGATIONS ("BGI") and CHRISTOPHER J. LANZILLO ("Lanzillo"). Jd 95, 10, 15

B. Righeimer's 2010 Campaign and DUI Checkpoint Incident

Righeimer was elected to City Council in November 2010, Jd. 42. Prior to that, he was on
the City Planning Commission. /d. He partially based his City Council campaign on reducing pay
and benefits for public employees. Declaration of David L. Martin ("Martin Decl, ") 41, |

In September 2010, CMPD operated a DUI checkpoint that delayed Righeimer in traffic.
Id. Y49. He confronted the officers and then posted a news article about the incident on his

campaign website. Id. The article boasts that he gave a "tepid tongue-lashing to police” at the
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scene. Jd. 50. He also vowed that "This is not going to happen anymore." Id

By waging a public battle against unions, Righeimer has received state, local, and national
attention. Id. J53. A news article stated that he has "built his reputation over the past two years
with hard-line measures against labor." Id. §42. After his election, Righeimer led the City
Council's efforts to privatize city services. Complaint §14. He also led the Council to approve
more than 200 layoff notices to City employees. Martin Decl, 42,

C. City Budget Cuts and Privatization

In 2012, Righeimer supported a plan for outsourcing city services. Complaint 14, He
recommended a charter city ballot proposal iﬁ order to facilitate privatization. Id. At the same
time, "the Costa Mesa City Council had been embroiled in contract negotiations...regarding the
pension and benefits schedule of the Costa Mesa Police Department." Id. He acknowledges that
the CMPA "was directly opposed to this position, and actively lobbied in an attempt to make
Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER change their positions." 1d. J15.

There have been frequent discussions regarding compensation and pension benefits, in part

because of the COIN ordinance passed in 2012. /d. §14. A Memorandum of Understanding

("MOU") governs officer compensation and will expire in 2014, Martin Decl. 38.

D. CMPA's Opposition to Righeimer's Policies

CMPA opposes Righeimer's efforts to reduce public employee benefits, compcnéation, and
pensions. Complaint 15. It campaigned against him in the November 2010 elections, Martin
Decl. 43, Righeimer contends that the CMPA drove a political billboard around the city that
directed voters to a website describing his past financial woes. Complaint §18.

Righeimer claims that police officers have urged citizens to attend city council meetings
and raise public safety concerns. Id. J18. The President and Vit;,e—President of the CMPA
attended a city council meeting on September 21, 2010, and spoke out againsf a possible abuse of
authority by Righeimer reléted to the DUI checkpoint incident. Martin Decl. 9.

E. Tmpact on CMPD and the Community

The prolonged dispute over employee benefits and pension reform has impacted Costa

Mesa police officers. Id. J46. Several officers have left to work for other cities. Id Y46. One
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retired Costa Mesa police licutenant stated that "[t]he council majority has created a work
environment that is so hostile that Costa Mesa is now easily the least attractive place in Orange
County to work as a police officer." /4. §47. He also stated, "A great agency that has been
decimated, cut to the core and forced into a position of fighting not just the enemy on the strects
but the very employer who employs you." /d. He indicated that the department is understaffed and
overwhelmed. Id. Crime in Costa Mesa was up 5.79% in 2011 and 15.51% in 2012, /d. §48-45,
In June 2011, Police Chief Steve Staveley resigned from his position. Declaration of Steve
Staveley §4. In a letter he drafted that was printed in the Los Angeles Times, he stated that the
City Council was meddling in police department affairs, /d, ¥5. He also stated that he believed that
the City Council had created the appearance of a fiscal crisis in order to layoff police officers. Jd.

F. The Avgust 21, 2013, Incident

Righeimer claims that unidentified police officers encouraged "several” unidentified
citizens to attend a City Council meeting on Aupust 21, 2013, to complain of lawlessness near
Ford Rd., and to suggest that the City needed more police officers. Complaint {18. He perceived
the "parade of citizens and complaints” as an attempt byr CMPA to "shake[] down" the City
Council and "hold them hostage." /d. The next day, he and Mensinger toured Ford Rd. Jd.

After the tour, they drove to a local bar. 7d. §24. After having a drink, Righeimer and
Mensinger left the bar and returned to their respective homes. /d. Lanzillo purportedly saw
Righeimer as he left the bar. 74 §31. Lanzillo called in a report of possible DUI, stating that he
observed Righeimer stumbling, weaving on the road, speeding, and running a stop sign. /d.

Costa Mesa Police Officer Kha Bao ("Officer Bao™") responded to the call. /d. §25. By the
time he responded, Righeimer was home. Jd. Officer Bao knocked on the door and asked
Righeimer if he would come out of his house, which he consented to do. /d. Officer Bao asked
him whether he had been drinking alcohol, and Righeimer responded that he had not. Id, As was
standard procedure following a report of a possible drunk driver, Officer Bao asked Righeimer if

| we would be willing to submit to a test, and Righeimer agreed. Jd. Officer Bao then performed a

horizontal gaze nystagmus test. Jd It is a simple test that requires the individual to follow a pen

with his eyes. Declaration of Officer Kha Bao ("Bao Decl.") §12. Officer Bao then informed
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Righeimer that he had passed the test and left, Complaint §25. The test lasted less than one
minute, and Righeimer was not subjected to any further tests. Bao Decl. §14. He was not arrested,

and no charges were filed. Complaint §104. The action was "terminated, almost immediately." 7d.

G. Lanzillo Acted On His QOwn

Since the incident, Lanzillo has repeafedly stated that he acted on his own. 7d. §34. News
articles reported that he stated, "I was not hired-in any manner to follow Mr. Righeimer orcall in a
traffic violation." /d. He also stated that, "[t]his was a spur of the moment observation, which I
decided to take action on without any requést from anyoné."' Id

Lackie Dammeier has denied that Lanzillo was acting on its behalf, A local news article
stated that "Dammeier denied any connection between the law firm and the Righeimer call." Id,
933. It guoted Mr. Dammeier as stating that "he was not employed or authorized to surveil (or do
anything else to} Mr. Righeimer by fhis frm." Id.

Similarly, CMPA denies that Lanzillo acted on its behalf. The president of the Costa Mesa
Police Association unequivocally stated: "The CMPA had no knowledge or participation
surrounding this incident." Martin Decl. §58. He also said that the "CMPA does not condone
such activities." /d. Finally, he stated that "our members were not invelved in any wrongful
reporting against Mr, Righeimer," /d.

Righeimer acknowledged that the police were not trying to set him up. Id. 59. He
described Officer Bao as being "very professional." /d. He also said that "[i] it was guys in our-
department trying to set me up out there, they would've done it differently.” Id. Despite these
statements, Righeimer now claims that the police removed him from his home and "forcefully"
submitted him to sobriety test, causing him to be in "imminent apprehenston of harmful or
offensive contact." Complaint §119. He claims defendants were in a "position of authority and
dominance" over him and attempted fo “inflict fear and injury." 7d 120,

IT. CODE OF CIVIL PROCEDURE §425.16 AUTHORIZES THIS MOTION.

- The Anti-SLAPP statute, at Code of Civil Procedure{C.C.P.} §425.16, protects acts in
furtherance of the rights of petition or free speech under the United States and California

Constitutions. It establishes e procedure for quickly resolving litigation that chills the exercise of
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the rights of free speech and petition. Sipple v. Foundation for Nat. Progress (1999) 71
Cal.App.4th 226, 235, It is interpreted broadly in a manner "fayorable to the exercise of freedom
of speech." Bradbury v. Superior Court (1996) 49 Cal.App.4th 1170, 1176; see also C.C.P.
§425.16(a) ("this section shall be construed broadly™). A plaintiff cannot avoid its application by
artful pleading. Navellier v. Sletten (2002) 29 Cal.4th 82, 90-92. Courts must "examine the
principal thrust or gravamen of a plaintiff's cause of action to determine whether the anti-SLAPP
statute applies." Ramona Unified School Dist. v. Tsiknas (2005) 135 Cal. App.4th 510, 519-22.
Section 425.16 requires a defendant to maké a prima facie showing that the plaintiff's
claims arise from an act in furtherance of the right of petition and/or the right of free speech in
connection with a public issue. C.C.P. §425.16(b)(1). The burden then shifts to the plaintiff to
establish a probability of prevailing on the claims. 74, The plaintiff must meet this burden with
"competent and admissible evidence." Gilbert v. Sykes (2007) 147 Cal. App.4th 13, 26. However,
the motion should still be granted if the defendant establishes an affirmative defense to the
plaintiff's claims. Chabak v. Monroy (2007) 154 Cal. App.4th 1502, 1513.
oI.  THIS LAWSUIT FROM ACTS IN FURTHERANCE OF CMPA'S RIGHTS.

The Anti-SLAPP statute applies to any cause of action arising from any act "in furtherance
of the person's right of petition or free speech under the United States Constitution or the
California Constitution in connection with a public issue." C.C.P. §425.16(b)(1). This includes,
but is not limited to: 1) statements or writings made before a legislative, executive, or judicial or
other official proceeding; 2) statements or writings made in connection with an issue under
consideration or review by a legislative, executive, or judicial body, or any other legally
authorized official proceeding; 3) statements or writings made in a place open to the public or in a
public forum, in connection with an issue of public interest; and 4) conduct in furtherance of the
exercise of the constitutional right of petition or the constitutional right of free speech in
connection with an issue of public interest. 1d. §425.16(e)(1)-(4)); see also, Averill v. Superior
Court (1996) 42 Cal.App.4th 1170, 1175 (the statute's use of the word "includes" implies that
"other acts which are not mentioned are also protected under the statute™)

Courts are to "examine the principal thrust or gravamen of a plaintiff's cause of action to
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determine whether the anti-SLAPP statute applies." Ramona Unified School Dist. v. Tsiknas
(2005) 135 Cal. App.4th 510, 519-22. Commenting on a matter of public concern is a classic form
of speech that lies at the heart of the First Amendment. Schenckv. Pro-Choice Network (1997)
519 U.8. 357, 377; Annette F. v. Sharon S. (2004) 119 Cal. App.4th 1146, 1162, Here, the
Complaint targets the CMPA's expressive speech concerning labor negotiations, which were
discussed in City Council meetings and made the basis of candidate platforms. This litigation
tmposes a burden on the CMPA, forcing it to incur significant legal costs and divert its attention
and limited resources from contract negotiations and the current debate about pensiors in order to
ﬁrotect its First Amendment rights, The Court must not cbndone Righeimer's tactics.
IV. ALL CONDUCT THAT FORMS THE BASIS OF RIGHEIMER'S CAUSES OF
ACTION AGAINST CMPA IS PROTECTED BY THE FIRST AMENDMENT.

A, All Pre-Incident Conduct Is Protected.

Righeimer claims that CMPA and co-defendants implemented an aggressive strategy in
CMFA's contract negotiations with the City. Those activities include driving around with a
billboard in 2010 that advertised a website created to show Righeimer's past financial woes,
Righeimer does not identify the website's address, any specific statements on the website, or
contend that the statements regarding his past ﬁnanéial woes were false, and CMPA therefore
assumes he concedes that they were frue. The activities also include the allegation that
unidentified police officers encouraged unidentified citizens to go to a City Council meeting to
complain about crime. None of the pre-incident conduct alleged is actionable conduct.

The right to raise questions and concerns to public officials is protected by the First
Amendment. Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal:4th 1106, 1116,
1122 (all petition-rclated activity is protected by the First Amendment); People v. Stanistreet
(2002) 25 Cal.4th 497, 504 ("The right to criticize the government and governmental officials is
among the quintessential rights Americans Enjoy under the First Amendment to the United States
Constitution and Californians enjoy under the California Constitution, article I, section 2N A
"parade” of "several citizens" and complaints at a City Council meeting is not equivalent to

holding public officials "hostage” or a "shake down." Instead, it is the exercise of a basic
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Constitutional right.

In Averill, the plaintiff filed a complaint against an individual who expressed views at a
city council meeting, wrote to the local newspaper, and expressed views about the plaintiff to her
employer. Averill v. Superior Court (1996) 42 Cal.App.4th 1170, 1170-72. The defendant filed an
Anti-SLAPP motion, which the trial court denied. Jd. at 1170, 1176. The Appellate Court reversed
and issued an order granting the motion. It found that the suit was filed "to punish [defendant] for
her criticism of the Eli project and to impose litigation costs upon her for exercising her right to
free speech and to petition the government." 4. Further, court stated that "[t]o allow this matter to
proceed against Averill would have the precise effect the statute was designed to avoid." 74,

Righeimer makes much ado of the Lackie Dammeier "playbook.” The CMPA did not
author, contribute to, or endorse the "playbook" in any way., Moreover, CMPA and its members
are not employees, agents or representatives of Lackie Dammeier. Even with this in mind,
Righeimer has not identified a single statement in the "playbook" that falls outside the scope of
petitioning activities. In fact, he concedes that the "playbook” details various strategies regarding
negotiations after an impasse. The fact that he may not like Lackie Dammeier's "playbook," or
may find the strategies aggressive, does not render the strategies illegal or actionable.

Righeimer is a public ofﬁcial. "Public office is no place for the thin-skinned. Those who
function in the public arena 'must be prepared to withstand...the protest and controversy which
their earlier actions and statements have generated.” Pittsburg Unified School Dist. v. California
School Emplayees Assn. (1985) 166 Cal. App.3d 875, 899 (quoting In re Kay (1970) 1 Cal.3d 930,
n.3). While Righeimer may find it annoying or inconvenient to have to respond to questions and
concerns about his political agenda, that does not render such an exercise of constitutional ri ghts
actionable. Furthermore, driving a billboard around the city that directs citizens to a website that
contains information ‘critical‘of a candidate is protected. Stamistreet, supra, 29 Cal.4th at 504,
Simply put, he has not identified any pre-incident conduct that is not protected.

B. Lanzillo's Call to 911 Was Privileged.

As discussed above, CMPA denies any involvement in the report of possible drunk driving

allegedly made by Lanzillo. However, even assuming Plaintiffs' allegations are true, the report of
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possible drunk driving made by Lanzillo is protected and not actionable.

Civil Code (C.C.) §47 sets forth California’s privilege for statements made in connection
with official proceedings. The privilege is absolute, Hagberg v. California Federal Bank FSB
(2004) 32 Cal.4th 350, 375; Silberg v. Anderson (1990} 50 Cal.3d 205, 215. It bars all tort actions
that are bascd on privileged statements, except for actions for maticious prosecution. Hagberg,
supra, 32 Cal.4th at 375; Silberg, supra, 50 Cal.3d at 215-16. Reports made by citizens to police
regarding potential criminal activity fall within the absolute privilege. Hunsucker v. Sunmyvale
Hilton Inn (1994) 23 Cal.App.4th 1498, 1502-03. Furthermore, "[a]ny doubt as to whether the
privilege applies is resolved in favor of applying it." Adams v. Superior Court (1992)2
Cal.App.4th 521, 529 (internal citations omitted),

CMPA anticipates that plaintiffs will argue that the litigation privilege is not absolute,
However, even assuming the litigation privilege is not absolute, Lanzillo's statements to 911
would still be privileged. In Dwight R, v. Christy B. (2013) 212 Cal.App.4th 697, the plaintiff
sued the defendant, a therapist who had reported suspected sexual abuse by the plaintiff.
Following juvenile dependency proceedings in which the court.did not sustain any allegations
against the plaintiff, he filed a Complaint against the therapist, among others. Id. at 706. The
therapist filed an Anti-SLAPP motion, which the trial court granted. On appeal, the Fourth
District Court of Appeals found that the report of suspected sexual abuse was protected activity,
The court ther: analyzed the facts in the context of Lefebvre v. Lefebvre (2011) 199 Cal. App.4th
696, a Second District C:':ISC. The Dwight R. court distinguished the facts of that case from the facts
of Lefebvre. It noted that in Lefebvre, the defendant admitred that she filed a false police report.
Id at 713, quoting LeféEvre v. Lefebvre (2011) 199 Cal. App.4th 696, 705, Thus, as a matter of
law, the Lefebvre defendant could not show that the claims were based on protected speech or
activities. Id.

| The court went on to note that there is a "critical distinction between a plaintiff's bare .
allegations of unlawful activities and incontroverted evidence of unlawful activities." Id , citing
Stam v, Kizilbash (2005) 130 Cal.App.4th 1563 (the defendant's aflegedly false report to school

officials was protected activity, notwithstanding the plaintiff's allegation that the report was simply
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an attempt to manufacture corroboration for the defendant's false accusations of abuse).

Here, Righeimer speculates that Lanzillo made a false report to 911, However, he offers
no facts to suggest that this claim is anything more than speculation. According to Lanzillo, he
observed Righeimer stumbling out of a bar, getting into his car, and driving at high speeds,
running a stop sign, and swerving down the street. Any claim that Lanzillo's 911 call was a false
report is based on speculation. Unlike Lefebvre, Righeimer cannot produce competent, admissible
evidence to establish that the 911 call was a false report, and Lanzillo's call is therefore protected.

C. CMPA's Activities Were Protected,

To the extent that Righeimer claims that CMPA is directly liable to him for Lanzillo's
actions, CMPA's activities were protected. As noted above, Righeimer claims that CMPA
retained Lackie Dammeier to represent it in contract negotiations with the City. The right to retain
an attorney to assist with petitioning activities is protected by the First Amendment. United Mine
Workers of America v. lllinois State Bar Ass'n (1967) 389 U.S. 217. Righeimer then alleges that
Lackie Dammeier retained Lanzillo and BGI to assist with representation of CMPA. While,
CMPA denies any involvement in the report of possible drunk driving allegedly made by Lanzillo,
even if plaintiff's allegations were true, the conduct of which they complain would arise from
protected conduct.

The right to retain an investigator to assist with petitioning activities is similarly protected
by the First Amendment. Tichinin v. City of Morgan Hill (2009) 117 Cal. App.4th 1049, 1074-75.
In Tichinin, the plaintiff, an attorney, represented a mumber of individuals in matters that were
before a city council, including a developer who was seeking approval for a proposed project that -
city menager and city attorney opposed. Jd. The developer authorized the plaintiff to hire an
investigator to determine whether rumors of an inappropriate relationship between the city
attorney and city manager were true and, if so, to request that the city attorney be removed from
further involvement with the developer's project duc to a conflict of interest. /d. at 1057.

Thereafter, while the city manager was attending an official conference in another city, the
investigator checked into the same hotel as the city manager and conducted surveillance of the city

manager over the next few days. /d. at 1057-58. When the city manager caught the investigator, he
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ciaimed that he became shaken and distressed by what he considered to be intrusive surveillance,
and he feared for his family. Jd. at 1058, The city issued a formal reprimand of the plaintiff.

The appeilate court held that the plaintiff's conduct in hiring an investigator to conduct
surveillance of the city manager was protected by the First Amendment. The court recognized that
hiring an investigator is not necessarily a form of petition, and that Tichinin ultimately did not
bring evidence of an inappropriate relationship to the city's attention. Id at 1066. However, the
court held that those circumstances did not preclude constitutional protection. /d. Instead, the
court recognized the rule that conduct incidental to a petition includes conduct normally and
reasonably necessary to an effective exercise of the right to petition. Id

The court recognized that rights afforded by the First Amendment encompass a "breathing
space" necessary for the effective exercise of those rights, /d., citing Sosa v. DIRECTV, Inc. (9th
Cir. 2006) 437 F.3d 923, 932-33. This "breathing space” includes both overprotection (i.e., the
protection of some baseless petitions in order to ensure that citizens continue ;co enjoy the right to
petition without fear of prosecution or liability) and collateral protection (i.e., the protection of
non-expressive conduct closely related to the full exercise of First Amendment rights). Id,

The cowrt further noted that the right of free speech protects the right to gather information
ébout what public officials do on public property, in common areas of private property, and in
public places outside of private property. Id at 1076, 1078, The court went on lo state, "the right
of free speech profects . . . non-expressive conduct that intrinsically facilitates one's ability to
exercise the right of free speech, including lawful efforts to gather evidence and information about
public officials concerning allegedly improper or unlawful conduct.” Id. at 1077. Thus, even
assuming that Lanzillo was alcting on CMPA's behalf, such conduct would be protected by the
First Amendment.

D. Officer Bao's Conduct Is Protected.

To the extent Righeimer bases his claims against CMPA on Officer Bao's conduct during
1
I
11
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the course of his investigation, Officer's Bao's conduct and statements are privileged. Schaffer v.
City & County of San Francisco (2008) 168 Cal.App.4th 992, 1003,
V. THE FIRST THROUGH FOURTH & NINTH THROUGH FOURTEENTH

CAUSES OF ACTION ARE BASED ON PROTECTED CONDUCT.

A, These Causes of Action are Based On the Incident,

Righeimer primarily bases his First through Fourth causes of action (Negligence,
Negligent Hiring//Training/Supervision/Retention, Negligent Entrustment of Agent, é.nd
Intentional Infliction of Emotional Distress) on the incident. His Ninth cause of action (Unfair
Business Practices) is also based on the incident. Righeimer's Tenth cause of action (Assault) is
based on the allegation that the presence of Officer Bao at his home caused him to be in
"imminent apprehension of harmful or offensive contact." His Eleventh through Fourteenth causes
of action (Invasion of Privacy (False Light), Invasion of Privacy (Intrusion Upon Seclusion),
Defamation (Slander), and Defamation (Libel)) are based on the allegation that he was
characterized as a person who violates traffic rules, drives drunlk, and disregards laws.

B. Righeimer Capnot Avoid Constitutional Rights Associated with Speech-Based

Causes of Action by Casting His Causes of Action I'n Another Lioht.

Regardless of how Righeimer casts his claim, he cannot avoid the Constitutional
protections that apply to speech-based causes of action, discussed below, simply by converting his
causes of action to Negligence-based causes of action, Intentional Infliction of Emotional Distress,
Asgsault, Unfair Business Practice-s, or Invasion of Privacy. Cel-Tech Communications, Inc. v. Los
Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 182 ("A plaintiff may thus not 'plead
around' an 'absolute bar to relief’ simply 'by recasting the cause of action as one for unfair
competition.™); Blatty v. New York Times Co. (1986) 42 Cal.3d 1033, 1042-43 (Constitutional
protection does not depend on the label given to the cause of action); Reader's Digest Ass'n v,
Superior Court (1984) 37 Cal.3d 244, 265 (ordering dismissal of fals: light claim becausé it was
duplicative of a failed defamation claim); Hall v. Time Warner, Inc. (2007) 153 Cal. App.4th 1337,

1346 (finding that intrusion upon seclusion, among other causes of action, arose from an act in

furtherance of defendant's right of free speech); Felton v. Schaeffer {1991) 229 Cal.App.3d 229,
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235 ("If plaintiffs... were permitted fo sue in negligence, {they] would seek to evade the strictures
of libel law and avoid the applicable defenses by framing all libel actions as negiigence causes of
action, merely by pleading the defendant was negligent[.]™), citing Flynr v, Higham (1983) 149
Cal.App.3d 677, 681-83 (same rule with respect to intentional infliction of emotional distress).

C. All Speech and Conduct In Connection With the Incident Is Protected.

As discussed at length above, Lanzillo's call to 911 is subject to the litigation privilege set
forthin C.C. §47. Tichinin, supra, 117 Cal.App.4th at 1077; Dwight R., supra, 212 Cal.App.4th at
713. To the extent Righeimer's claims are based on Lanzillo's statements in the August 28, 2012,
O.C. Register article, the protections of C.C. §47 extend to statements made to a publicjournal in
connection with an official proceeding, C.C. §47(d)(1).

Righeimer bases his claim for assault on the allegation that defendants placed him in
imminent apprehension of grave bodily harm by directing and encouraging law enforcement to
arrive at his home and make contact with him, As noted above, Lanzillo's 911 call is protected. As

such, neither Lanzillo nor the CMPA can be held liable for Lanzillo's communication to 911, or

| the subsequent conduct-of Officer Bao in making contact with Righeimer. Hunsucker v. Sunnyvale

Hilton Inn (1994) 23 Cal. App.4th 1498, 1505.

For the reasons discussed above, all speech and conduct by CMPA related to the incident
is protected and Righeimer cannot maintain his First through Fourth and Ninth through Fourteenth
causes of action agaipst CMPA.

VI. THE FIFTH & SIXTH CAUSES OF ACTION ARE BASED ON PROTECTED

- CONDUCT.

Righeimer's Fifth (Interference with Civil Rights) and Sixth (Violence or Intimidation)
causes of action are based on all of the conduct alleged i‘hrc;u ghout the entire Complaint. In the
Fifth cause of action, he asserts, "During Plaintiffs' public service for the City of Costa Mesa,
Defendants engaged in oppressive and unlawful tactics, including but not limited to, the use of
threats, intimidation, harassment, violence, and coercion...." In the Sixth cause of action, he states,

"During these Plaintiffs' public service for the City of Costa Mesa, Defendants instigated violence

and intimidation by threat of violence against these Plaintiffs, against their person or property,
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because of their political affiliation or on account of their contrary position in a labor dispute...."
As set forth above, all conduct alleged in the Complaint was protected conduct. See Briggs,
supra, 19 Cal.4th at 1116, 1122 (all petition-related activity is protected by the First Amendment);
Stanistreet, supra, 29 Cal.4th at 504 ("The right to criticize the gdvemment and governmental
officials is among the quintessential rights Americans Enjoy under the First Amendment to the
United States Constitution and Californians enjoy under the California Constitution, article I,
section 2."); Tichinin, supra, 117 Cal.App.4th at 1077; Dwight R., supra, 212 Cal App.4th at 713,
Righeimer is a public official and must be prepared to withstand criticism. Pirtsburg
Unified School Dist., supra, 166 Cal.App.3d at 899. The Celifornia Supreme Court has
acknowledged that "since [labor] disputes, realistically considered, normally involve considerable
differences of opinion and vehement adherence to one side or the other, a necessarily broad area of
discussion without civil responsibility in damages is an indispensable concomitant of the
controversy." Emde v. San Joagquin County Central Labor Council (1943) 23 Cal.2d 146, 155-56.
As Righeimer's Fifth and Sixth causes of action arise from statements or conduct "made in
connection with an issue under consideration or review by a Jegislative, exeéutive, or judicial
body, or any other official proceeding authorized by law." C.C.P, §425.16(e). As such, these
claims fall within the anti-SLAPP statute. Id.; see also Equilon Enterprises v. Consumer Cause,
Inc. (2002) 25 Cal.4th 53, 67.
VII. THE SEVENTH CAUSE OF ACTION FOR CONSPIRACY 1S NOT VALID.

In his Seventh Cause of Action, Righeimer alleges that defendants conspired to pursue and
harass him, to file false reports, to assault him, and to coerce, harass,'and intimidate him. This
cause of action fails because it is based on the same protected conduct as all other causes of action
asserted by Righeimer, and because "Conspiracy"” is not & separate tort.

A conspiracy cannot be alleged as a tort separate from the underlying wrong it is designed
to achieve. Therefore, conspiracy to commit a tort is not a separate cause of action from the tort
itself, ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App,4th 993, 1015, Righeimer's Conspiracy
claim is based on the same facts he alleges to support all other causes of action. It is based entirely

on the alleged conspiracy to harass and intimidate him, to falsely report him driving under the
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influence, and to assault him. As such, he cannot sustain a Conspiracy claim, Additionally, this
claim is barred by Lene Righeimer's failure to comply with Civil Code section 1714.10.

VIII. THE EIGHTH CAUSE OF ACTION IS BASED ON PROTECTED ACTIVITY.,

Righeimer's Malicious Prosecution cause of action is based on Lanzillo's 911 call.
Malicious prosecution claims are also subject to the provisions of Section 425.16. Jarrow
Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 735. Furthermore, every claim for malicious
prosecution necessarily depends on statements made in a judicial proceeding, and thus, every
claim for malicious prosecution arises out of a protected activity for i)urposes of the Anti-SLAPP
statute. Daniels v. Robbins (2010) 182 Cal.App.4th 204, 215.

However, Righeimer cannot prevail on a malicious prosecution claim against CMPA
because he was never arrested. "[M]alicious prosecution is the procuring of the arrest and
prosecution of another unde_r lawful process, but from malicious motives and without probable
cause." Barrier v. Alexander (1950) 100 Cal.App.2d 497, 499 (emphasis added); see also, County
of Los Angeles v. Superior Court (2000) 78 Cal. App.4th 212, 221 (malicious prosecution begins at
the point at which the person is-arraigned.). As such, Righeimer's Eighth cause of action is-subject.
to dismissal.

IX. RIGHEIMER'S FIFTEENTH CAUSE OF ACTION IS A THINLY VEILED

ATTEMPT TO INFRINGE ON CMPA'S FIRST AMENDMENT RIGHTS.

By way of his Fifteenth cause of action for Declaratory/Injunctive Relief, Righeimer seeks
a judicial declaration and determination that CMPA engaged in unfair business practices with the
intent to infringe upon his Constitutional rights. He also seeks an injunction that prohibits CMPA
from conducting unlawful business practices in a manner similar to the facts alleged in the
Complaint. Essentially, Righeimer asks the Court to declare that CMPA's exercise of its
constitutional rights was illegal, and to prohibit CMPA from any further exercise of its
constitutional rights. His final cause of action confirms the true intent behind the filing of his
Complaint%to intimidate CMPA and any others that disagree with his agenda.

Simply put, the Court cannot enjoin CMPA from exercising its constitutional right to free

speech and right to petition. An injunction cannot be granted if it interferes with protected First
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Amendment activity without a showing of substantial public need for the injunction. Pittsburg
Unified School Dist., supra, 166 Cal.App.3d at 890; see also, In re Berry (1‘968) 68 Cal.2d 137,
151 (injunction was constitutionally overbroad because it improperly restricted the exercise of
First Amendment freedoms; it was also too and uncertain to satisfy the requirements of notice and
fair trial inherent in the due process clause.). Here, Righeimer seeks an injunction ordering
defendants "to refrain from conduct or activities as alleged in the INCIDENT[.]" As discussed at
length above, such conduct was protected conduct and a valid exercise of CMPA's constitutional
rights. The Court must not condone such a blatant attempt by a City official to infringe on the First
Amendment rights of those officers who are sworn to protect the citizens of Costa Mesa.

X. THE BURDEN NOW SHIFTS TO RIGHEIMER,

Because Righeimer's claims arise from CMPA's acts in furtherance of its rights, the burden
now shifts to Righeimer to establish a probability of prevailing. C.C.P. §425.16(b)(1). He must
meet its burden with "competent and admissible evidence.” Gilbert, supra, 147 Cal.App.4th at 26.
However, even if he does so0, the motion should still be granted if the defendant establishes an
affirmative defense to the plaintiff's claims, Chabak, supra, 154 Cal.App.4th at 1513, For the
reasons discussed above and in CMPA's concurrent Demurrer, Righeimer cannot meet his burden.

XI. CMPAIS ENTITLED TO AN AWARD OF ATTORNEYS' FEES.

C.C.P. §425.16(c) states that "a prevailing defendant on a special motion to strike shall be
entitled to recover his or her attorney's fees and costs." The fee award is mandatory. Ketchum v.
Moses (2001) 24 Cal.4th 1122, 1131.

X1, . CONCLUSION

CMPA respectfully requests that Righeimer's claims be stricken under C.C. P. §425.16.

DATED: October 10, 2013 WOOD, SMITH, HENNING & BERMAN LLP

2 Nep®) £ A I

SEYMOUR B. EVERETT, III
. SHANNON M. BENBOW
DAVID L. MARTIN
Atiorneys for Defendant, COSTA MESA POLICE
ASSOCIATION
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" PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ORANGE

t'am employed in the County of Orange, State of California. | am over the age of
eighteen years and not a party to the within action; my business address is 5000 Birch
Street, Suite 8500, Newport Beach, California 92660.

On October [©, 2013, | served the following document(s) described as
DEFENDANT, COSTA MESA POLICE ASSOCIATION'S NOTICE OF MOTION AND
SPECIAL MOTION TO STRIKE ALL CLAIMS BROUGHT BY PLAINTIFF JAMES
RIGHEIMER; MEMORANDUM OF POINTS AND AUTHORITIES; [PROPOSED]
ORDER on the interested parties in this action as follows:

SEE ATTACHED LIST
BY PERSONAL SERVICE: | caused to be personally delivered such document(s)

i directly to the office of the person(s) being served. {(Code Civ. Proc. §1011, subd. (a) and

(b))

| declare under penalfy of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on October 10, 2013, at Newport Beach, California.

CarmeWaLgaa/
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SERVICE LIST
James Righeimer, et al. v. Costa Mesa Police Association
Case No. 30-2013-00670139-CU-CR-CXC

John C. Manly, Esq.

Vince W. Finaldi, Esq.

Manly, Stewart, & Finaldi

19100 Von Karman Ave,

Suite 800

Irvine CA 92612

Tel.: (949) 252-9990 / Fax (949) 252-9991
Attorneys for PLAINTIFFS

LEGAL:10301-0001/2750620.1

John E. Phillips, Esaq.

Arent Fox LLP

Gas Company Tower

55? West Fifth Street

48" Floor

Los Angeles, CA 50013

Tel.: (213) 443-7584 | Fax: (213) 629-7401
Attorney for DEFENDANTS LACKIE,
DAMMEIER, McGILL & ETHER, APC,
BIG GIANTS INVESTIGATIONS and
CHRISTOPHER J. LANZILLO
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JOHN C. MANLY, Eeq. (State Bar No, 149080}
VINCE W. FINALDI, Esq. (State Bar No. 238279)

MANLY, STEWART & FENALDX
18100 Von Karman Ave., Suite 800
Irvine, CA 52612

Telephone: (949) 252-9990

Fax: (949) 252-9991

Attorneys of Record for Plaintiffs,

JAMES RIGHEIMER, LENE RIGHEIMER and

STEVE MENSINGER.

BUPERIOR COURT OF TIE §PATE OF CALTFORNIA

COUNTY OF ORANGE CENTRAL CIVIL COMPLEX

JAMES RIGHEIMER, an individual, LENE
RIGHEIMER, an individual; and STEVE
MENSINGER, an in@ivi dual,

Plaintiffs,

V.

COSTA MESA POLICE ASS0OCIATION, a

California corporation; LACKIE, DAMMEIER,

MCGILL & ETHIR, A PROFESSIONAL '+
CORPCRATION, a California corporation;
BIG GIANTS INVESTIGATIONS, a business
entity of form unknown; CHRISTOPHER J,
LANZILLO, an individual and DOES 1-25,

Defendants,

Case No.: 30-2013-00670139-CU-CR-CXC
Judge:  Honorable Gail Andler

FIRST AMENDED COMPLAINT FOR
DAMAGES FOR:

1)
2)

NEGLIGENCE;
NEGLIGENT HIRING/ TRAINING/
SUPERVISION/RETENTION;
NEGLIGENT ENTRUSTMENT OF
AGENTS;
INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS;
INTERFERENCE WITH CIVIL
RIGHTS (V iolation of Bane
n.Lt) LUP, § 52.1 J.J,
VIOLENCE OR INTIMIDATION
(Violation of Ralph Act) [C.C.P, § 51.7];
- CIVIL CONSPIRACY;
MALICIOUS PROSECUTION;
UNFAIR BUSINESS PRACTICES
[B&P. C. § 17200];
10) ASSAULT;
11) INVASION OF PRIVACY (False
Light);
12) INVASION OF PRIVACY (Intrusion
Upon Seclusion);

3)
4)

)]
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13) DEFAMATION (Slander);

14) DEFAMATION (Libel); and

15) DECLARATORY/INJUNCTIVE
RELIEF.

DEMAND FOR JURY TRIAL.

COME NOW, Plaintiffs JAMES RIGHEIMER, LENE RIGHEIMER and STEVE
MENSINGER, individuals, who complain and allege as follows:
" GENERAL STATEMENT OF THE CASE

1. This lawsuit is neither about nor against the general rank and file police

officers who diligently serve our communities in the face of grave danger, on a daily basis,

whom Plaintiffs respect and honor without reservation. This is a civil action to vindicate

the constitutional rights of Plaintiffs—a dulv-elected city mavor, his wife, and a city

councilmember—and recover damages therefor, resulting from injuries they suffered at

the hands of rogne Defendants COSTA MESA POLICE ASSOCIATION: its legal

representative LACKIE, DAMMEIER, MCGILL & ETHIR, A PROFESSIONAL

CORPORATION: and their private investigator-agents BIG GIANTS INVESTIGATIONS

and CHRISTOPHER JOSEPH LANZILLO. Plaintiffs allege these Defendants acted in

concert, conspiring to violate their constitutional rights for the illegitimate purpose of coercing

political action in Defendants’ favor.

1.1 Code of Civil Procedure section 472 grants a plaintiff the right to file an amended

complaint at any time before the hearing on a demurrer, regardiess of whether an anti-SLAPP

motion lies been filed by & defendant. People ex rel. Strathmann v. Acacia Research Corp.,

(2012) 210 Cal. App.4™ 487, 505-506. In Sylmar Air Conditioning v. Pueblo Contracting

Services, Inc., (2004) 122 Cal.App.4th 1049, 1054-56, the California Court of Appeal, Second

District, confirmed that a plaintiff, however, may not avoid an anti-SLAPP motion by voluntarily

dismissing a cause of action or amending & complaint. This amendment to Plaintiffs’

Complaint is made with full knovwledge of the above yulings, and is not made to aveid

defendants’ anti-SLAPP motions, which Plaintiffs oppose and assert are groundless. The

-
FIRST AMENDED COMPLAINT FOR DAMAGES




g3612

Ave  Suite 500
Telenhone- {949Y 252-9080

FMANLY, STEWART & FINALDI

19100 Von Karnian

Irvine, California

n I

o

10
11
12

14
135
16

17

18
i9

21
22
23
24
25

26

27

express purpose of this amendment Is to include recently-discovered facts regarding additional
cnmmﬂl conduct by Defendants ,agéinst laintiffs, which are relevant to the claims causes of
action herein,

THE PARTIES

2. Plaintiff JAMES RIGHEIMER is an individual who was elected and sworn in as
Mayar Pro Tem of the Costa Mesa City Council, in the County of Orange, California, in
November of 2010. Prior ta that time, he held é position on the City of Costa Mesa Planning
Comrnissiorn. He was elevated to the position of Mayor through election by the Council in
December of 2012, and serves in such position and capacity to the present day. During the entire
period of time alleged herein, he resided in the City of Costa Mesa with his wife and family.

3. Plaintiff LENE RIGHEIMER, an individual, is and was the wife of JAMES
RIGHEIMER. during the entire peripd of time alleged herein, also residiﬁg in the City of Costa
Mesa, County of Orange. |

4. Plaintiff STEVE MENSINGER is an individual who was appointed to the Costa
Mesa City Council, in the County of Orange, California, in January of 2011, and serves in such
position and capacity to the present day. During the entire period of time elleged herein, he
resided in the City of Costa Mesa with his wife and family.

5. Defendant COSTA MESA POLICE ASSOCIATION (“CMPOA UNION™) is and
at all times mentioncd herein was a corporation duly organized under the laws of the State of
California, with its principal place of business in the City of Costa Mesa, County of Orange,
California. The CMPOA UNION is a union that represents duly sworn officers of the Costa
Mesa Police Department, [ts website advertises: “The Costa Mesa Police Officers' Association
i the governing body of the police efficers under the rank sergeant in the Costa Mesa
Police Department.” It states: “Our goal as an Association is to ensure that our membership
receives the togls it needs to better serve and protect the public, our children, businesses, -
homes, property, and the dream of a better future for our famifies.” Plaintiffs are informed
and believe, and on that basis allege, that the CMPOA UNION retained Defendant LACKIE,
DAMMEJER, MCGILL & BTHIR, A PROFESSIONAL CORPORATICON, alaw firm, to

-3-
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represent it and perform legal services from the early 2000’s throngh the present. Plaintiffs are
informed and believe, and on that basis allege, that the CMPOA UNION retained the services of
BIG GIANTS INVESTIGATIONS and CHRISTOPHER LANZILLO, to perform investigative

work for it for the purpose of furthering the goals of the CMPOA UNION, from the early 2000°s
through the present.

6. Defendant LACKIE, DAMIME[ER; MCGILL & ETHIR, A PROFESSIONAL
CORPORATION (“LACKIE™) is and at alt times mentioned herein was a professional
corporation duly organized under the laws of the State of California, with its principal place of
business in the City of Upland, County of San Bernardino, California. It is a law firm. LACKIE’s
website, www.policeattorney.com, advertises that it “specializes in the representation of

police officers and their associations throughout California.” The website continues, stating:

“The firm currently represents over 120 California public safety associations
in labor, litigation and/or disciplinary matters. Most of the firm's attorneys
are former police officers or deputy sheriffs. It is with these backgrounds and
experience that we are able to provide the representation today's police officers
need and deserve in the following areas;

Contract Negotiations - The firm prides itself on the snccessful contracts
obtained for our clients and strives to ensure our clients are the leaders in salary
and benefits in the industry. The approach teken by the firm has resulted in
record level increases for the associations represented by Lackie, Dammeier,
McGill & Ethir and the police industry as a whole.

Discipline Representation - As PORAC LDF panel attorneys, the firm vigorously
defends officers and protects their rights in disciplinary proceedings. Our track
record in this area is among the best in the state. Lackie, Dammeier, McGill &
Bthir has successfully had officers reinstated who were told by their prior firm
they should resign. We take seriously the need to protect your livelihood for you
and your family.

Litigation - In aggressively representing officers and associztions, the need for
experienced litigators is imperative. The firm's litigation section handles FLSA,
Civil Rights (retaliation), Writs (enforcing MOU's), Injunctions (enforcing
POBR) and other lifigation necessary in protecting the best interests of our client
associations and their members,” (Emphasis added).

LACKIE’s website continues, “Most of the firm's attorneys and staff are
former police officers or deputy sheriffs. In addition to Mike and Dieter,
Kasey Castillo and Kasey Sirody, were both former Deputy District
Attorneys and they provide criminal defense to our police officer clients.
Mike McCoy is a retired Colton Police Officer. Russell Perry is a former
Deputy Probation Officer. Chris Gaspard is a former Riverside Police
Officer. Andrew Dawson is a former California Highway Patrolman, John
Bakhit is a former Oakland Police Officer. It is with these backgrounds that

e
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we are able to provide the representation today's police officers need and
deserve.”

Plaintiffs are informed and believe, and on that basis allege, that LACKIE performed
legal services for the CMPOA UNION, retaining and utilizing the investigative services of BIG
GIANTS INVESTIGATIONS and CHRISTOPHER LANZILLO to further such ends, from the
¢arly 2000°s through the present.

| 7. Defendant BIG GIANTS INVESTIGATIONS ("BIG GIANTS”™) is and at all
times mentioned herein was a business entity of form unknown with its principal place of

business in the City of Menifee, County of Riverside, California. It operates as a private

_ investigation business, and was issued Private Investigator license number 27407 on June 18,

2011 by California’s Department of Consumer Affairs, Bureau of Security and Investigative
Services. The license expires on June 30, 2015, The Department of Consumer Affairs’ website
states the manager and business oﬁer of BIG GIANTS is Defendant CHRISTOPHER J.
LANZILLO. Plajntiffs are informed and believe, and on that basis allege, that BIG GIANTS
performed private investigative services for the CMPOA UNION and LACKIE from June 18,
2011 through the present.

8. Defendant CHRISTOPHER J, LANZILLO (“LANZILLO”) is an individual, who

Plaintiffs are informed and believe, and on that basis allege resides in Sun City, in the County of

Riverside, California. For 17 years, he was a City of Riverside police officer, during the Jatter-
portion of his career serving also as the Presidént of the Riverside Police Officer’s Association.
Local media coverage indicates he demoted end later fired for cause by the Riverside Polico
Department. Defendant LANZILLO, represented by LACKIE, on May 6, 2010, sued the
Riverside Police Department for “retaliation,” purporiedly due to his union activities with the
Riverside Police Officer’s Association. He filed eight separate worker’s compensation claims
related to his employment with the City of Riverside. The City of Riverside Police Department
stated it fired Defendant LANZILLO “not because he was a member of the leadership of the

[police union], but becanse he did some really bad things” In October of 2010, LACKIE

reached a settlement with the Riverside Police Department. Under the terms of the seftlement,
LANZILLO was reinstated to the City’s payroll, then granted medical retirement in January of

5.
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2011, He applied for, ead on June 18 of 2011 was granted private investigator license number
27407 by the California Department of Consurmer Affairs, Bureau of Security and Investigative
Services. He has been employed as a private investigator from June 18, 2011 to the present. He is
the owner and manager of BIG GIANTS end its principal private investigator, Plaintiffs are
informed and believe, and on that basis allege, that LANZILLO also possesses a firearm license,
and performed private investigative services for the CMPOA UNION and LACKIE from June
18, 2011 through the present. Defendant LACKIE employed Defendant LANZILLO to perform
investigative services. Prior to hiring LAN ZILLO, Defendant LACKIE was aware that
Defendant LANZILLO was unfit to be a police officer, and also to be a private investigator.
Notwithstanding, Defendant LACKIE hired him because he possessed knowledge of law
enforcement tactics, maintained substantial ;:ontacts with the law enforcement commumity, and
also maintained substantial contacts with police officer associations throughout the state.

9.  Defendants DOES 1-25 are sued herein under said fictitious names because at this
time Plaintiffs are ignorant as to their true names and capacities, whether individual, corporate,
associate or otherwise. If and when their true names and capacities are ascertained, Plaintiffs will
request leave of Court to amend this Complaint to state their true names and capacities herein.
Plaintiffs are informed and believe, and on that basis allege, that at all times inentioned herein,
cach fictitiously-named Defendant was responsible in some manner or capacity for the
occurrences herein alleged, and that Plaintiffs’ damages were proximately contributed to by ali
said IYOE Defendants.

10.  Defendants are sometimes collectively referred to herein as “Defendants” and/or
“A1l Defendants.” Such refers to all specifically named Defendants as well as those fictiticusly
named herein. Plaintiffs allege the CMPOA UNION hired LACKIE to further its political
agenda, and that LACKIE did so through the use of agents BIG GIANTS and LANZILLO. As
such, CMPOA UNION and LACKIE are directly liable, vicariously liable, and responsible under
the doctrine of respondeat superior for the actions of BIG GIANTS and LAN ZILLO that were
carried out against Plaintiffs, whether done as actual or apparent agents, under their direct
supervision, direction and control or not, as such acts were done in furtherance of a conspiracy

6
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between these Defendants to carry out the following tortious end unlawful activities against
Plaintiffs. .

11.  Plaintiffs are informed and believe, and on that basis allege, that at all times
mentioned herein, there existed a unity of interest and ownership among Defendants and each of
them, such that any individuality and separateness between Defendants, and each of them, ceased
to exist. Defendants were the successors-in-interest and/or alter egos of the other Defendants, n
that they purchased, controlled, dominated and operated each other without any regard to

maintaining a separate identity, observing formalities, or other manner of division. To continue

| maintaining the facade of a separate and individual existence between and among Defendants,

and each of them, would serve fo perpetrate 2 fraud and an injustice,

12.  Plaintiffs are informed and believe, and on that basis allege, that at all times
mentioned herein, Defendants and each of them were the agents, representatives and/or
employees of each and every other Defendant. In doing the things hereinafter alleged,
Defendants and each of them were acting within the course and scope of said alternative
personality, capacity, identity, ageney, representation and/or employment and were within the
scope of their authority, whether actual or apparent. The foilowing actions were undertaken by
Defendants in the course and scope of their employment, and with fuli knowledge of, or while
each Defendant had reason. to know of, such actions, The actions undertaken by Dcféndants were
done with the full acknowledgement and active participation of every other Defendant,

13.  Plaintiffs are informed and believe, and on that basis allege, that at all times
mentioned herein, Defendants and each of them were the trustess, partﬁers, servants, joint
venturc:fs, shareholders, contractors, and/or employees of each and every other Defendant, and
the acts and omissions herein alleged were done by them, acting individually, through such
capacity and within the scope of their authority, and with the permission and consent of each and
every other Defendant end that said conduct was thereafter ratified by each and every other
Defendent, and that each of them is jointly and severally liable to Plaintiffs.

"
i
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14, By the Spring of 2012, the City of (osts Mesa kad been experiencing » decline in
sales and property tax revenues along with an increase in expenditures, resulting In diffienit
decisions for the City Council. Flaintiffs JAMES RIGHEIMER and STEVE MENSINGER, as
members of the City Council, supported a plan for outsourcing some city services, suggesting a
charter city ballot proposal be initiated, to address the problem, Prior to then, the Costa Mesa
City Coupeil had been embroiled in contract negotiations with the CMPOA UNION, regarding
the pension and benefits schedule of the Costa Mesa Police Department. Plaintiffs JAMES
RIGHEIMER and STEVE MENSINGER had taken the position that these areas needed to be
addressed so as to assist the City of Costa Mesa in achieving budget-balencing objectives.

15.  The CMPQOA UNION was directly opposed to this position, and actively iobbied
in an attempt to make Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER change their
positions, which they refused to do, The CMPOA UNION retained LACKIE as its agent and
representative to _f@rther its interests with respect to contract negotiations with the City of Costa
Mesa, With knowledge of the CMPOA UNION, LACKIE hired BIG GIANTS and LANZILLO
as its agents and representatives to assist in furthering the objectives of its retention by the
CMPOA UNION. In such capacities, the CMPOA UNION, LACKIE, BIG GIANTS and
LANZILLO were acting in coneert, according to an expli¢it conmmon plan and scheme.

LACKIE'S “PLAYBOOK” FOR POLICE UNION REPRESENTATION

16.  LACKIE drafted and published a “Playbook™ to its wehsite sometime before
August of 2012, It contains a section entitled “Negotiations After Impesse,” which lays out in
detail its methodology and strategy regarding police unjon negotiation afier impasse. The

complete text of the section is pasted below:

Former Cops Defending Current Ones
Home | Association Leadership Training | Negotiations

Negotiations After Impasse

Association Options -

In gearing up for negetiations, hopefully your association bas developed
some politieal ties with members of your geverning body. Now is the time
those political endorsements, favors, and friendships come inte play. When

-8
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negotiations reach an impasse, the association will have options which may be
ntilized simultaneously, or ene before the othet,

Polifical Option

As most association leeders alrerdy krow, associations should be selective in
their battles. However, this does net mean that the association should roll over for
everything either, Association respect (by the employer) is gained over years of
actions or inactions. Associations who rarely, if ever, take things to the mat or
challenge the employer gain little respect at the bargaining table or
elsewhere. The flip side is also true. Those associations that battle over every
minor issue may be seen 2s an association that simply cannot be pleased, so why
bother. While it is a fine line, somewhere in the middle is where you want to be.
The assoeiation should be like 2 quiet giant' in the position of, “do as T ask
and don’t piss me off.” Depending on the circumstances swrrounding the
negotiations impasse, there are various tools available to an association to put
political pressure on the decision makers. A few things to keep in mind when
utilizing these topls are the following: .

Public Message

Always keep this in mind. The public could care less about your pay, medical
coverage and pension plan, All they want to know is “what is in it for them.”
Any public positions or statements by the association should always keep that
focus. The message should always be public safety first. You do not want wage
increases for yourselves, but simply to attract better qualified candidates and to
keep more experienced officers from leaving.

The Future

Also keep in mind that once the fight is over, you and your members will still be
working there. Avoid activities where one or just a few members are invelved
who can be singled out for retaliation. Always keep in mind your department
policies and the law. You should be in very ciose contact with your
association’s attorney during these times to ensure you are not going to get
yourself or any of your members in trouble. For essociations in the Legal
Defense Fund, please keep in mind that concerted labor activity should always be
discussed with the LDF Trustees prior to the activify to ensure coverage.

Let the Debate Begin

Again, the ideas listed below are not in any particular order. Just as in your use-
of-force guidelines, you can start with simple verbal commands or jump to a
higher level, based on the circumstances.

Keep in mind that most of these tools are not to deliver your message to the
public but are designed to simply get the decision miakers into giving in to
your position.

«Storm City Council - While an association is at impasse, no city council or
governing board meeting should take place where members of your
association and the public aren’t present publicly chastising them for their
Iack of concern for public safety. _ -

! Thig imperative in LACKIR's Playbook, that a POA be like a “guiet giant,” is informative. Plaintiffs assert if is no
mere coincidence that LANZILLO chose to name his private investipative frm BIG GIANTS
INVESTIGATIONS—it evidences goals of LACKIE, BIG GIANTS and LANZILLO and BIG GIANTS, to camy
out plans derived directly from the Playbook.

9.
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»Picketing - Plan a few well organized picketing events. Keep these events spread
out to avoid bumning out your membership.

«Public Appearances — During impasse, the association should make known at
every significant public event, such as parades, Christmas tree lightings, the
Mayor’s Gala and any other event of interest to the decision makers, that the
association is upset about the lack of concern for public safety.

“Newspaper Ads - Again, keep the message focused on “public safety.”

«RBillboards — Nothing seems to get more attention than a billboard entering
the city limits which reads that crime is up and the City could care less about
your safety.

=Websites ~ GardenGroveSucks.com was a big hit.

«Job Fair — Getting your members to apply at a large local agenvy, which causes
an influx of personnel file checks by background investigators always sends a
strong signel. Keep this for last, as some of your members may ultimately leave
anyway.

«Work Slowdown — This involves informing your members to comply closely
with Department policy and obey all speed limits. It elso involves having
members do thorough investigations, such as canvassing the entire neighborhood
when taking a 459 report and asking for a back-up unit on most cells. Of course,
exercising officer discretion in not issuing citations and making arrests is also
encouraged.

«Blue Flu — This one is very rarely used and only in dire circumstances. As with
all of these, please consult your association’s attorney before even discussing
this issue with your members. -

«Public Ridicule — Blunders by the City Manager, Mayor, or City Council
members or wasteful spending should be highlighted and pointed out to the
public at every opportunity. ‘

»Referendum / Ballot Initiatives — Getting the public to vote for a wage increase
is seldom going to fly, however, as a pressure tactic, seeking petition to file a
referendum on eliminating the City Manager’s position for a full time elected
mayor may cause the City Manager to rethink his or her position.

«Mailers — Again, the message should be for “public sefety” in getting the public
to attend city council megtings and to call the City Council members (preferably
at home) fo chastize them for their inaction.

Campaigning — If any members of the governing body are up for election,
the association should begin actively campaigning against them, again for
their lack of concern over public safety. [f you are in a non-election year, make
political flyers which you can explain will be mailed out the following year
during the election season. -

»Focus on an Individual — Avoid spreading your energy. Focus on 2 city
manager, conncilperson, mayor or police chief and keep the pressure up until
that persen assures you his loyalty and then move on to the next vietim.
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«Press Conferences — Every high profile crime that takes place should result in
the association’s uproer at the governing body for not having enough officers on
the street, which could have avoided the incident.

Of coutse, other ideas that cops come up with are very imaginative. Just keep in
mind, the idea is to show the decision makers that the public favors public safety
and it will only harm their public support by not prioritizing you and almost
equally as important, to let them know that next time they should agree with
you much sooner. (Emphasis added) (Exhibit *A” 1o Complaint).

DEFENDANTS IMPLEMENT “PLAYBOOK” STRATEGY IN AUGUST 22, 2012
CINCIDENT” INVOLVING PLAINTIFF JAMES RIGHEIMER

17.  Playbook strategy advises: “Storm City Council —While an association is at

impasse, no city council or governing board meeting should take place where members of
your association and the public aren’t bresent publicly chastising them for their lack of
concern for public safety.

{8.  On August 21, 2012, several citizens” attended a Costa Mesa City Council
meeting and complained of blight and lawlessness on Ford Road—a small street on the west side
of Costa Mesa. The gist of the complaints was that the city needed more palice officers to deal
with crime. One speaker stated a “police officer” had instructed him to go to the City Council
meeting to complain, Plaintiff JAMES RIGHEIMER stated he perceived the parade of citizens
and complaints as an attempt by the CMPOA UNION to “shake[] down™ the Costa Mesa City
Council and hold them hostage. e publicly criticized LACKIE’s Playbook tactics. PlaintifTs are
informed and believe, end on that basis allege, that in 2010, the CMPCA UNION and LACKIE
drove a billboard around the City of Costs Mesa, advertising a website that was created to show
Plaintiff JAMES RIGHEIMER’s past financial woes. On August 21, 2012, Plaintiffs JAMES
RIGHEIMER and STEVE MENSINGER assembled a team of city officials to tour Ford Road
the next day, to take note of its condition and improvements, in response to the days’ activities.

19.  The next day, on August 22, 2012, in the early afternoon, Plaintiffs JAMES
RIGIHEIMER and STEVE MENSINGER and the team of city officials toured Ford Road to take
note of its condition and improvements.

20.  Playbook strategy advises: “Associations should be selective in thejr battles

[...] Associations who rarely, if ever, take things to the mat or challenge the employer gain

2 plgintiffs are unaware of the true identities of these citizens at this time.

-11-
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little respect at the bargaining table or elsewhere. ...] The association should be like a

guiet giant in the position of, “do as I ask and don’t piss me off.”

21.  Playbook strategy informs: “[Tlhere are various tools available to an

association to put political pressure on the decision makers. [...] Yon should be in very

close contact with your association’s attorney during these times to ensure yon are not
going to get yourself or any of your members in trouble.” “[M]ost of these tools are not to
deliver your message to the public but are designed to simply get the decision makers into
piving in to your position.”

22, Playbook strategy dictates: “Focus on an Individual - Avoid spreading

your energy. Focus on a city manager. councilperson, mayor or police chief and

keep the pressure up until that person assures vou his lovalty and then move on fo

the next victim.” “[I1he idea is to [...] let them know that next time thev should

agree with you much sooner.”

AUGUST 22,2012 “INCIDENT”

23.  Paragraphs 23-27 describe what shall be defined for the remainder of the
Complaint as the “ENCIDENT.” |

24, After the tour of Ford Road, Plaintiffs JAMES RIGHEIMER and STEVE
MENSINGER drove a few blocks away, to Skosh Monahan’s—a bar/restaurant on the east side
of Costa Mesa owned and operated by fellow councilmember GARY MONAHAN, Plaintiffs
JAMES RIGHEIMER and STEVE MENSINGER sat in the bar/restaurant and each drank a
single Diet Coke and nothing else, for which Plaintiff JAMES RIGHEIMER paid and obtained a
computerized receipt. After finishing their drinks, 1t was late afternoon and Plaintiffs JAMES
RIGHEIMER. and STEVE MENSINGER drove to their respective homes in their separate motor
vehicles.

05 After Plaintiff JAMES RIGHEIMER arrived at his home in Costa Mesa, less than
four miles away, parked in the garage and entered his residence, a City of Costa Mesa Police
Officer named KHA BAO, who has IBE;CiVed public recognition on several occasions for his

extremely high drunk driving arrest record, arrived at the home. He asked Plaintiff JAMES
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RIGHEIMER if he had been drinking alcohol, to which, Plaintiff JAMES RiGI—IEIMER replied

» “no,” becanse in fact, he had not. Officer BAQ then requested that Plaintiff JAMES

RIGHEIMER perform a field sobriety test, designed to determine whether he had been operating
a motor vehicle while intoxicated. Plaintiff JAMES RIGHEIMER complied, as his wife and
children stood by and observed, His children, distraught, asked if their “daddy was going to be -
arrested and go to jail.” Officer BAO informed Plaintiff JAMES RIGHEIMER that he had
passed the test, and euthorized him to carry on with his affairs.

26.  After Officer BAQ authorized Plaintiff JAMES RIGHEIMER to carry on with his
business, Plaintiff LENE RIGHEIMER noticed Officer BAO walking down the street towards a
vehicle tﬁat was parked at the end of the cul-de-sac, and saw Eim talk 1o the driver of the vehicle.
She told Plaintiff JAMES RIGHEIMER what she saw. Plaintiff JAMES RIGHEIMER exited the
home to go speak with the officer.

27.  Plaintiff LENE RIGHEIMER witnessed the car, a white KIA, attempting fo drive
away while bher husband was attempting to speak to the police officer and the dsiver, She walked
into the street and signaled to the driver, a middle-aged man with a goatee, to stop the car. He
stopped the vehicle end Plaintiff LENE RIGHEIMER approached the driver’s door while the
man rolled down the window. The man stated “Are you standing in front of my car fora
reason?” She told the man, “Yeah, I'd like to know who you are.” The man frowned, said “oh
piease,” and sped off in the vehicle, nearly hitting Plaintiff LENE RIGHEIMER, swerving to
miss her foot-—the car came so close to her that she felt the heat of the tire and wind of the car’s
movement as it passed, putting her in imminent fear of grave bodily harm. At the fime, Plaintiff
LENE RIGHEIMER believed the driver intended to, and was going to run her over. Plaintiff
LENE RIGHEIMER noticed the vehicle was a white KIA with no license plates. It had markings
indicating that it was from Riverside. Plaintiffs are informed and believe, and on that basis allege
that man in the car was Defendant LANZILLO., »

28.  Plaintiffs allege the foregoing August 22, 2012 incident was orchestrated
by Defendants, against Plaintiffs, as part of their routine *“Playbook” strategy, for the

purpose of viclating Plaintiffs’ civil rights and illegally coercing Plaintiffs JAMES
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RIGHEIMER and STEVE MENSINGER into political action in favor of the CMPOA
UNION.

29.  Plaintiff JAMES RIGHEIMER passed the field sobriety tests. He possesses a
computerized receipt for the two Diet Cokes he and Plaintiff STEVE MENSINGER imbibed on
August 22, 2012. Video from the bar/restaurant shows he was not “stumbling” when he left the
bar/restaurani, aﬁd was not drinking alcoholic beverages therein. A later statement by the Costa
Mesa Police Department states “The officer made contact with the driver, identified as City-
Courncil member Jim Righeimer, and determined that Mr. Righeimer had not been drinking and
was not under the influence.” -

PLAINTIFFS LEARN THE TRUE FACTS SURROUNDING THE INCIDENT

30.  In the days that followed the INCIDENT, Plaintiffs discovered, partially through
investigative efforts of the media, the true nature of events leading up to and comprising the
INCIDENT. -

31.  On August 24, 2012, the O.C. Register referenced a 911 tape that identified
Defendant LANZILLO as a caller who reported Plaintiff RIGHEIMER to law enforcement the
afternoon of the INCIDENT, for allegedly driving while intoxicated. Defendant LANZILLO
stated he was “following a possibly intoxicated driver.” He stated; “I think he’s DUI ... He’s
just swerving all over the read ... I don’{ know what’s wrong with him,” Defendant
LANZILLO stated he could be wrong but “why take a-chance?” He then teld the 911 operator
he did not want to get involved. He informed the 911 operator “When I pulled into a location, I
saw him coming out. ] was meeting a friend over af some location, I can’t remember the
name of it now and I saw him like stambling sut of this location [...] I don’t know, mayhe
he’s disabled.” Despite the 911 operator stating “You don’t have to follow the vehicle if yon
don’t have to,” Defendant LANZILLO continued to follow Defendant JAMES RIGHEIMER,
listing off street names that he was passing. Defendant LANZILLO stated Defendant JAMES
RIGHEIMER. drové 50 miles per hour down a residential street and rau a stop sign. He stated
“It’s just ... he’s not staying in his lanes.” Plaintifl asserts at no time did he drive 50 miles per

hour down a residential street, run a stop sign, swerve in or out of any lanes, or stumble out of
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EIRST AMENDED COMPLAINT FOR DAMAGES




Suite 800

STEWART & FINALDI
Ave.
Q491 192-9990

7

159100 Yoo Karman Ay
Itvine, Cerlifornia d2612

Telenhaone*

MANLY

ot ~3 O bh B

=)

11
12
13

14 |

15
16
17
18
19
20
21

23
24
25
26
27

the restaurant, The article noted Defendant LANZILLO appeared on Defendant LACKIE's
website as its staff. The article stated DIETER DAMMIER, the Managing Parner and Agent for
Service of Process of Defendant LACKIE, confirmed that Defendant LANZILLO worked for
Defendant LACKIJE as a private investigator.

32.  The same day, the President of Defendant CMPOA UNION, JASON
CHAMNESS, emailed the O.C. Register, announcing it was “ﬁﬁng” Defendant LACKIE
because of its aggressive tactics.

33.  Also the same day, DIETER DAMMIER wrote, in an erﬁail to the O.C. Register,
on behalf of Defendant LACKIE, “I assure you, he was not eniployed or authorized to surveil
(or do anything else to) Mr. Righeimer by this firm.” The firm then removed Defendant
LANZILLO from its website. DIETER DAMMEIER’s email continued, “While our firm does
have a reputation for being aggressive, we have learned to acclimate to the various clients
we represent. Given the hyper anti-public employee nature of the council in Costa Mesa, it
is understandable that any employee group fhere will have to go to great lengths to
accommodate them.” He wrote, “The reason we represent most POA’s in L.A,, Riverside
and San Bernardino counties s because police officers like and on occasion require .
aggressive representation.”

34,  Defendant LANZILLO, in a written statement from Defendant BIG GIANTS and
reported on August 28, 2012 by the O.C. Register, s_tated “I'was not hired in any manner to
follow Mr. Righeimer or call in a traffic violation [...] this ﬁfas a sPui' of tlh‘é moment
observation, which I decided to take action on without request from anyone,” Contrary fo
this claim, Plaintiffs are informed and believe, and on that basis allege that during the
INCIDENT, Defendant LACKIE (through DIETER DAMMEIER), the CMPOA, Defendant
LANZILLO and Defendant BIG GIANTS INVESTIGATION were in constant electronic
communication. Defendant LAN ZILLO’ s Teported statement continues, “When I saw him Jeave
the bar it appeared to me by the way Mr. Righeimer was walking that be could be under
the influence or possibly just disabled.” Defendant LANZILLO’s reported staternent then takes
issue with Plaintiff JAMES RIGHEIMER’s proof, via receipt, that he purchased two Diet

-15-
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Cokes—one for himself and one for Plaintiff STEVE MENSINGER, during the INCIDENT.
Defendant LANZILLOs statement argues “We all. know if you order a soda ortea at a
restzurant/bar, you only pay for one drink and the rest are free [...] I'm sure (Counc'ﬂnian
Gary) Monahan who provided the receipt for Mr. Righeimer didn’t even realize this when
he gave him the suspected receipt.” Defendant LANZILLO reiterated comments he made on
the 911 call to the O.C. Register, stating “As I continued to follow the SUV on the road he was
not able to stay in the lane he was driving in and his speed was over the imit.” Defendant
LANZILLO then steted “I believe the Officer realized who the person was and thought it
was beét to leave it alone.” ' - , '

35.  Defendant LANZILLO, in a statement reported on August 28, 2012 by the Daily
Pilot, stated "I believe the officer realized who the person was and thought it was best to
leave it alone," Defendant LANZILLO said, "This is apparent by [Righeimer's] ... behavior
that night and the bully he has become days after the incident."

36. Defendant LANZILLO spoke with an O.C. Register reporter on November 8,
2012, and his statements were reported in an article published that date, Defendant LANZILLO
stated he was at the bar on the afternoon of the INCIDENT in an attempt to catch bar owner and
Councilman GARY MONAHAN in a compromising positicn with & woman who'd been sent
into the bar for at very purpose, Defendant LANZILLO stated he was there to gather “dirt” on
Plaintiff STEVE MENSINGER as well. Defendant LANZILLO stated, “I do this stuff every
day ... to other people it looks wrong ... but it’s not illegal. You ever watch ‘Cheatérs’?”
Plaintiffs are informed and believe, and on that basis allege Defendants schemed to follow
Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER on August 22, 2012 and illegally
entrap them through the use of Defendant LANZILLO and a woman.

37.  Defendant LANZILLO stated, in an article reported by the Daily Pilot on
November 9, 2012, that be was hired to “tail” and “gather dirt” on councilmen STEVE
MENSINGER and GARY MONAHAN on the day of the INCIDENT-—that he was “sent” to the
establishment, with a woman, to see whether eiﬂler councilmember would “behave

inappropriately.” Defendant LANZILLO stated the woman sat at a table in the establishment,
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smiled at GARY MONAHAN and interacted with him as he poured whiskey. The woman was
wearing a low-cut top. GARY MONAHAN ignored the woman’s overtures. Surveillance video
from the establishment, taken at the time, shows the woman enter the bar behind Plaintiff
JAMES RIGHEIMER. Defendant LANZILLO denied being familiar with Plaintiff JAMES
RIGHEIMER before reporting him to the police as an alleged drunk driver.

LACKIE REMOVES PLAYBOOK FROM ITS WEBSITE

38.  After the INCIDENT, LACKIE removed the Playbook from its website. In its

place, the website now contains the following statement: *This portion of the material has

been removed from the website.. What was intended fo be informational, historical and

educational material has been misconstrued by scme as advice on negotiations "tactics."

Accordingly, to avoid the misperception, the information has been removed.”

POLITICIANS FROM OTHER LOCAL COMMUNITIES IHAVE BEEN SUBJECTED
TO LACKIE’S, BIG GIANTS® AND LANZILLO’S “PLAYBOOK” TACTICS AS WELL

35, City councilmembers from other cities around Southem California have recently
come forward to criticize Defendant LACKIE's “Playbook” tactics, used against them, as well.
Councilmembers from the cities of El Monte, San Dimas, Buena Patk, Montclair and other
locations have made similar allegations. The San Gabriel Police Management Group wrote, of its
city’s association; “[LACKIE’s] tactics have become reckless and their methods, delivered

through their atforney, are designed to bully and intimidate.”

DEFENDANTS WERE TRACKING PLAINTIEF MENSINGER’S WHEREABOUTS
USING A GPS DEVICE THEY MOUNTED TO HIS MOTOR VEHICLE

39.1, In Fall of 2013, Pleintiffs discovered, and on that basis are informed, believe an
allege, that during the time of the 2012 Costa Mesa City Council Elections, Defendants, acting in
coneert, placed Plaintiff MENSINGER under unauthorized electronic surveillance by affixing a
law enforcement grade Global Positioning Satellite (GPS) spying device to the undercarriage of
his personal motor vehicle, without his knowledge or consent, in order to unlawfully spy, surveil,
investigate, and track Plaintiff MENSINGER. This unlawful tactic enabted Defendants to track

Plaintiff MENSINGER’s whereabouts, in furtherance bf their conspiratorial plan to intimidate,
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harass, humiliate and threaten him and Plaintiff JAMES RIGHEIMER with respect to fheir |
positions as duly elected officials of the City of Costa Mesa.

39.2, Every evening during the period of time alleged herein-above, Plaintiff
MENSINGER would park his personal motor vehicle truck in the driveway of his family home
in Costa Mesa, Plaintiffs are informed and believe, and on ihat basis allege, that Defendants, on
numerous occasions prior to September 2012, intruded onto Plaintiff MENSINGER s property
under the cover of darkness, wielded themselves beneath Plaintiff MENSINGER s vehicle,
which was located on his own property and in his own driveway, and affixed a law enforcement
grade GPS spying device to the undercarriage of the vehicle, without Plaintiff MENSINGER’s
consent.

39.3. Plaintiffs are informed and believe, and on that basis allege, that the unauthorized
GPS spying device was used by Defendants to track Plaintiff MENSINGER’s whereabouts
throughout the entire Costa Mesa Election of 2012 and up until the Defendants’ illegal
conspiratorial scheme was revealed in late-August of 2012.

39.4. Plaintiffs are informed and believe, and on that basis allege, that the GPS spying
device affixed to the undercarriage of Plaintiff MENSINGER s vehicle required frequent
charging and downloading, Based on this requirement, Plaintiffs allege Defendants repeatedly
intruded upon Plaintiff MENSINGER’s property to attach, remove, and re-attach the GPS spying
device on numerous occasions, in furtherance of the conspiracy. |

39.5. Plaintiff MENSINGER had no knowledge of this GPS spying device, did not
authorize any of the Defendants to intrude on his property, and did not authorize the placement

of this GPS spymg device on his personal motor vehicle.

39.6. Plaintiffs are informed and believe, and on that basis allege that the unautherized
GPS spying device placed on Plaintiff MENSINGER s personal motor vehicle by Defendants
enabled them to follow Plaintiffs MENSINGER and RIGHEIMER to Skosh Monahan’s on
August 22, 2012 and generally follow Mr. Mensinger throughout the duration of the Costa Mesa

City Council Election of 2012.
i
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39.7. These allegations of unauthorized GPS spy surveillance are made with knowledge
that there is an ongoing FBI and Orange County DA investigation of the Defendants, which
culminated in the recent search of LACKIE’s offices through search warrant. Plaintiffs allege
this is likely to produce more actionable facts, not yet disclosed to Plaintiffs or the public, due to
the importance of petential criminal prosecution of Defendants,

PLAINTIFES’ DAMAGES

40.  Plaintiffs have suffered extensive physicel, psychological and emotional damage
due to the actions of Defendants CMPOA UNION, LACKIE, BIG GIANTS and LANZILLO
arising from the INCIDENT, which continue to this day.

41, Atthe time of the INCIDENT, Plaintiff JAMES RIGHEIMER knew that he and
the City Council had publicly taken positions that were contrary to the position of the CMPOA.
UNION, which he knew was represented by LACKIR, and he knew about LACKIE’s Playbook
tactics. Plaintiff JAMES RIGHEIMER also knew that he was not intoxicated, that had not
imbibed any alcoholic beverages or intoxicants that day, did not break any traffic rules when
driving from Skosh Monahan’s to his home, and had done nothing to warrant inquiry by Costa
Mesa Law enforcement. Plaintiff immediately believed he was being “set up” by Defendants and
feared for his life and the life of his family, especially because he knew the police officer who
came to his home, dressed in uniform, was carrying a loaded firearm, likely possessed a taser and
pepper spray, and was acting under the color of anthority. As a result of the INCIDENT, Plaintiff
JAMES RIGHEIMER experiences anxiety, humiliation, cmbarrassment, nervousness, fear,
sleeplessness and worry. He lives in constant fear for the well-being of hirmself and his family—
that he and his family are being followed or “set up” by Defendants, through the use of law
enforcement-related agents with weapons, licenses to carry them, specialized knowiedge of
police tactics, and extensive contacts with the law enforcement community. Plaintiff JAMES
RIGHEIMER has suffered damage to his business reputation in the community s a result of the
INCIDENT,

42 Plaintiff LENE RIGHEIMER. has suffered physical, psychological and emotional
damage as a result of the INCIDENT. Plaintiff LENE RIGHEIMER lives with constant worry,
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embarrassinent, fright, humiliation, sleeplessness, anxiety, and fear for the well-being of herself
and her family. She lives in constant fear of she and her family being followed or “set up™ by
Defendants, through the use of law enforcement-related agents with weapons, licenses to carry

them, specialized knowledge of police tactics, and extensive contacts with the law enforcement

. community. She has suffered damage to her business reputation in the community as a result of

the INCIDENT.

43.  Plaintiff STEVE MENSINGER has suffered physical, psychological and
emotional damage as a result of the INCIDENT. Plaintiff LENE RIGHEIMER lives with
constant worry, embarrassment, fright, humiliation, sleeplessness, anxiety, and fea_: for the well-
being of himself and his family. He lives in constent fear of being followed or.“set up” by
Defendants, through the use of law enforcement-related agents with weapons, licenses to carry
them, specialized knowledge of police tactics, and extensive contacts with the law enforcement
community. He has suffered damage to his business reputation in the community as a result of
the INCIDENT,

44,  Defendants interfered, through actual or attempted threats, intimidation or
coercion, with Plaintiffs’ exercise or enjoyment of rights secured by the Constitutions of the
United States and State of California. Moreover, they interfered with Plaintiffs® right to be free
from violence and intimidation by threat of violence, against their persons or property, because
of political affiliation, or position in a labor dispute, or because another person perceives them to
have one or more of those characteristics.

PLAINTIFFS ACKNOWLEDGE PORTIONS OF THEIR CLAIMS ARE NOVEL

45.  Plaintiffs acknowledge the California Supreme Court’s holding in Hagberg v.
California Federal Bank, (2004) 32 Cal 4th 39, 355, stating tort liability may only be imposed
against a citizen, for a privileged report of criminal activity to law enforcement personnet, if the
plaintiff can establish the elements of the tort of malicious prosecution. Plaintiffs, though this
lawsuit, allege Defendants are liable for injuries resulting from the 911 false INCIDENT repoﬁ
by Defendant LANZILLO uader a theory of malicious prosecution. Plaintiffs further allege

because the 911 false INCIDENT report was made with malice, by persons in the law
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enforcement and legal community with specialized knowledge of 911 call immunities, and for
the purpose of viclating a duly-elected city official and his family’s constitutional rights, a
narrow exception to the privilege reco grized by the Supreme Court in Hagberg must be
recognized, allowing Plaintiffs to pursue tort theories in addition to malicious prosecution
against said Defendants. Further, Plaintiffs allege the statements made by Defendants, including
Defendant LANZILLO, that lie outside of the 911 false INCIDENT report, including the many
statements made to press outlets in the months that followed the INCIDENT, as well as the
tactics employed by Defendants that lie outside the 911 phone call, do not fall within the
Hagberg holding’s privilege protection, as they Wer;a not reports to law enforcement of criminal
activity, made to a law enforcement agency, an'd are thus actionable under tort theories in

addition to malicious prosecution.

FIRST CAUSE OF ACTION
NEGLIGENCE
(By All Plaintiffs Against ALL Defendants)

46.  Plaintiffs re-ellege and incorporate by reference herein each and every allegation
contaimed herein above as though fully set forth and brought in this cause of action,

47.  Plaintiffs allege that prior to the INCIDENT, Defendants knew or had reason to
know that Defendants LACKIE, LANZILLO and BIG GLANTS had or were capable of
wrongfully accusing Plaintiffs of committing crimes and/or violating their civil rights to further
Defendants’ political agenda, because of their past history of such violations.

48.  Defendants had 2 duty to exercise reasonable care in carrying out their business
activities directed towards Plaintiffs and their families, especially due to the nature of
Defendanis’ employment and the potentially abusive actions their investigative agents can
undertake while carrying out their duties,

49.  Defendants breachéd their duties to Plaintiffs, who were foreseeable victimns
substantially certain to incur injury from Defendants’ lack of ordinary care, by hiring Defendants
LACKIE, LANZILLO and BIG GIANTS end cmploying them in a2 manner such as to

illegitimately accuse Plaintiifs of committing crimes and/or to violate their civil rights.
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50. Defenddnts’ above-noted actions were the legal and proximate canses of physical,
psychological, emotional, and economic damages, and damage to their reputation Plaintiffs have
suffered and continue to suffer to this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require therm to incur info the future, expenses for medical and
psychological treatment, therapy, and counseling.

51 As aresult of the above-described conduct, Pluintiffs suffered and continue to
suffer great pain of mind and body, shoék, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were preventcd and will continue to
be prevented from performing daily activities and obtéjning the full enjoyment of life; have .a.ud
will continue to sustain loss of earning capacity; have and will continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling, They have algo suffered economic business
loss as a result.

57, Insubjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted negligently and in disregard of Plaintiffs’ rights, entitling Plaintiffs to damages in & sum to
be shown according to proof. |

SECOND CAUSE OF ACTION

NEGLIGENT HIRING / TRAINING / SUPERVISION / RETENTION
. (By All Plaintiffs Against Defendants CMPOA UNION, LACKIE and BIG GIANTS)

53,  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

54,  Plaintifls allege that prior to the INCIDENT, Defendants knew or had reason to
know that Defendants LACKIE, LANZILLO and BIG GIANTS were unfit agents who had or
were capable of wrongfully accusing Plaintiffs of committing crimes and/or viclating their civil
rights to further Defendants’ political agenda, because of their past history of such violations.

55 Defendants owed Plaintiffs a duty to properly hire, train, retain, supervise and
discipline their employees and agents who they put into direct contact with Plaintiffs and their

families, including private investigators such as Defendants LANZILLO and BIG GIANTS and
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attorneys such as Defendant LACKIE, so as to avoid unreasonable harm to Plaintiffs. Defendants <
breached their duty to properly hire, train, retain, supervise and discipline their employees and
agents, including private investigator Defendants LANZILLO and BIG GIANTS, and attorney

Defendant LACKIE, so as to avoid unreasonable harm to Plaintiffs, specifically with respect to

the INCIDENT. Defendants failed to institute adequate safeguards to protect Plaintiffs, in

violatiou of Plaintiffs’ civil rights, causing them injury. .

56. Defendants breached their duties to Plaintiffs, who were foreseéable victims
substantially certain to incur injury from Defendants’ lack of ordinary cére, by hiring Defendants
LACKIE, LANZILLOQ and BIG GIANTS and employing them in a manner such as to
illegitimately accuse Plaintiffs of committing crimes and/or to violate their civil rights.

57.  Defendants’ above-noted actions were the legal and proximate causes of physical,
psychological, emotional, and economic damages, and damage to their reputation Plaintiffs have
suffered and continue to suffer to this day, The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to incur into the future, expenses for medical and
psychological treatment, therapy, and counseling. -

58. As a result of the above-described conduct, Plajﬁtiﬁs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of selflesteem, disgrace, humiliztion, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be ﬁreven‘[ed from performing daily activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of earning capacity; have and will continug to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling. They have also suffered economic business

_lozs as a result.

59.  Insubjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted negligently and in disregard of Plaintiffs’ rights, entitling Plaintiffs to damages in & sum to
be shown according to proof.

i
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THIRD CAUSE OF ACTION
NEGLIGENT ENTRUSTMENT OF AGENT
(By All Plaintiffs Against Defendants CMPOA UNION, LACKIE and BIG GIANTS)

60,  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

61.  Plaintiffs allege this cause of action for negligent entrustment of agents pursuent

to authority clarified in Nobel v. Sears. Roebuck & Co. (1973) 33 Cal.App.3d 654.

62,  Plaintiffs allege that prior to the INCIDENT, Defendants knew or had reason to
know that Defendants LACKIE, LANZILLO and BIG GIANTS were unfit agents who had or
were capable of wrongfully accusing Plaintiffs of committing crimes and/or violating their civil
rights to further Defendants’ political agenda, because of their past history of such violations.

63.  Defendants nepligently, in breach of their duties to Plaintiffs, employed and
entrusted power and authority to Defendants LACKIE, BIG GIANTS and LANZILLO, who they
knew, or had reason to know were unfit agents and were likely to use their position of authority

in a manner involving unreasonable risk of harm to others, including Plaintiffs, for the purpose

of violating their civil rights.

64.  Defendants designed the oppressive tacties to be used against Plaintiffs in the
INCIDENT through use of the Playbook mentioned herein, and exercised the requisite control
over Defendants LACKIE, BIG GIANTS and LANZILLO s0 to further and accomplish

Defendants” wrongful and unlawful objectives, Defendants had a duty to not expose Plaintiffs

and the general public to Defendants LACKIE, BIG GIANTS and LANZILLO, who they knew
or had reason to know posed a danper to others, based upon their previous actions, employment
and personne! record. |

65.  Defendants breached their duties to Plaintiffs when they eprsed Defendants
LACKIE, BIG GIANTS and LANZILLOQ to Plaintiffs, in the course of their employment, when
Defendants knew or had reason to know they would engage in behavior or tactics involving
unreasonable risk of harm to Plaintiff and others, for the purpose of violating their civil rights.
The harm to Plaintiffs froin these actions of Defendants was reasonably foresec¢able and

sufficiently likely to cause Plaintiffs damage.
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66. - Defendants breached their duties to Plaintiffs, who were foreseeable victims
substantially certain to incur injury from Defendants’ lack of ordinary care, by hiring Defendants
LACKIE, LANZILLO and BIG GIANTS and employing them in a manner such as to
illegitimately accuse Plaintiffs of committing crimes and/or to violate their civil rights,

67. Defendants’ ahove-noted actions were the legal and proximate causes of physical,
psychological, emoticnal, and economic damages, and damage to their reputation Plaintiffs have
suffered and continue to suffer to this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to incur into the future, expenses for medical and
psychological treatment, therapy, and counseling.

68, As a result of the above-described conduct, Plaintiffs suffered end continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer and were prevented and will continue to

be prevented from performing daily activities end obtaining the full enjoyment of life; have end

will continue to sustaindess of earning capacity; have and will continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment,. therapy, and counseling. They have also suffered economic business
loss as a result.

69.  Insubjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted negligently and in disregard of Platiffs’ rights, entitling Plaintiffs to damages in a sum to
be shown according to proof.

FOURTH CAUSE OF ACTION

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED)
(By All Plaintiffs Against ALL Defendants)

70.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.
71,  Defendants’ conduct, directed towards Plainfiffs, as described herein, especially

with respect to the INCIDENT, was outrageous and extreme and beyond the bounds of conduct
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tolerated by civilized society, It was carried out intentionally, or wonton disregard of the
probability of causing Plaintiffs to suffer emotional distress.

72.  Any reasonable person would not expect or tolerate Defendants’ conduct towards
Plaintiffs, as alleged herein.

73.  Defendants’ above-noted action.é were the legal and proximate causes of physical,
psychological, emotional, and economic damages, and damage to their reputation Plainﬁffs have
suffered and continue to suffer to this day. The actions of Defendants have also resulted in

Plaintiffs incurring, and will require them to incur into the future, expenses for medical and

psycholo gicél treatment, therapy, and counseling.

74.  As a result of the above-described conduct, flaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of seif-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the foll enjoyment of life; have and
will continue to sustain loss of earning capacity; have and wili continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling, They have also suffered economic business
Joss as a result, |

75.  The sbove-described conduct of Defendants was willful, oppressive, malicious and
despicable in that it was intentional and done in conscious disregard of the Iiéhts and safety of
Plaintiffs, end was carried out with a conscious disregard of Plaintiffs’ right to be free from such
tortious behavior, such as to constitute oppression, fraud or malice pursuant to California Civil
Code section 3294, entitling Plaintiffs to punitive damages against Defendants in an amount
appropriate 1o punish and set an example of them, as well as compensatory damages in a sum to
be shown according to proof, and other such relief as the court deems proper.

i
i
I
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FIFTH CAUSE OF ACTION
VIOLATION OF RIGHTS, (Violation of Bane Act): CIVIL, CODE §52.1(b)
(By Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER Only Against ALL
Defendants)

76.  Dlaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though filly set forth and brought in this cause of action.

77.  Defendants’ actions, as aileged herein, have kad and will continue to have a
chilling effect on these Plaintiffs’ civil rights, including citizen participation in government and
free speech.

78.  During Plaintiffs’ public service for the City of Costa Mesa, Defendants engaged
in oppressive and unlawful tactics, including but not limited to, the use of threats, intimidation,
harsssment, violence, and coercion in order to prevent or infringe, or attempt to prf:veﬁt or
infringe, upon Plaintiffs JAMES RIGHEIMER s and STEVE MENSINGER’s constitutional
rights under the First, Fourth, Fifth, Ninth, and Fourteenth Amendments of the United States
Constitution to peaceably assemble-and speak freely; to be free from unwarranted search and
scizure; to due process of the law; to privacy; to be free from imposed stigroas or disabilities
which foreclose Plaintiffs’ freedom to take advantage of employment opportunities; Plaintiffs®
right to be free from discrimination because of political affiliation; and generally, Plaintiffs* right
10 enjoy and carry on their Hives free from wrongful and unwarranted intrusion from those
seeking o harm them in their person and interfere with their property interests. In addition, these
actions were contrary to Plaintiffs’ civil rights guaranteed under the Constitution of the State of
California. -

79.  Defendants’ wrongful conduet was intended to, and did successfirlly interfere

with Plaintiffs’ Constitutional Rights to peaceably assemble and speak freely; to be free from

| unwarranted search and seizure; to due process; to privacy in one’s personal affairs; to be free

from imposed stigmas or disabilities which foreclose Plaintiffs’ freedom to take advantage of
employment opportunities; and generally, Plaintiffs’ right to enjoy and carry on their lives free
from wrongful and unwarranted intrusion from those seeking to harm them in their person or

property,
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80.  Defendants unlawfully and wrongfully used, or employed others to wrongfully
use threats, intimidation, harassment, viclence, and coercion over Plaintiffs® person, to which
Plaintiffs had no relief except to submit to the Defendents® wrongful theeats, intimidation,
harassment, violence, and coercion, which rendered Plaintiffs’ submission involuntary.

81.  Defendanis’ ebove-noted actions were the legal and proximate causes of physical,
psychological, emotional, and econormic damages, and damage {o their reputation Plaintiffs have
suffered and continue to suffer to this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to incur into the future, expenses for medical and
psychological treatment, therapy, and counseling,

82.  As aresult of the above-described conduct, Plaintiffs suffered and confinue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continve to suffer and were prevented and will continue to
be prevented from perferming daily activities and obtaiﬁing the full enjoyrent of life; bave and
will continue to sustain loss of carming capacity; have and will continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling. They have also suffered economic business
loss as a result. |

83.  In subjecting Plaintt{ls to the wrongful treatment described herein, Deferidants
acted willfully and ﬁaliciow]y with the intent to haom Plaintiffs, and in conscious disregard of
Plaintiffs’ rights, entitling Plaintiffs to compensatory damages in a sum to be shown according to
proof, emotional distress damages in a sum to be shown according to proof, punitive and/or
exemnplery damages, atforney’s fees, other damages pursuant to Civil Code section 52(b)(1), and
a temporary restraining order or a preliminary or permanent injunction ordering Defendants to
refrain from conduct or activities as alleged in the INCIDENT, stating “VIOLATION OF THIS
ORDER IS A CRIME PUNISHA;BLE UNDER SECTION 422,77 OF THE PENAL CODE,”
and other such relief as the court deems proper.

il
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. SIXTH CAUSE OF ACTION
VIOLENCE OR INTIMIDATION (Violation of Ralph Act): C.C.P. §51.7

(By Plaintiffs JAMES RIGHEIMER and STEVEN MENSINGER Ounly Against ALL
‘ Defendants)

84.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

85.  Defendants® actions, as alleged herein, have had and will continue to have a
chilling effect on these Plaintiffs’ civil rights, including citizen participation in go{remment and
free speech. '

86.  During these Plaintiffs® public service for the City of Costa Mesa, Defendants
initiated, motivated, and wrongfully instigated violence and intimidation by threat of violence
against these Plaintiffs, against their persons or property, because of their political affiliation or
on account of their contrary position in a labor dispute, or because Defendants perceived them to
have one or more of those characteristics.

B7. Defeﬁdants unlawfully used force upon Plaintiffs, for the purpose of interfering

with and attempting to interfere with Plaintiff’s Constitutional Rights under the First, Fourth,

Fifth, Ninth, and Fourteenth Amendments of the United States Constitution to peaceably

assemble and speak freely; to be free from unwarranted search and seizure; to due process of the
law; to privacy in one’s personal affairs; to be free from imposed stigmas or disabilities which
foreclose Plaintiffs’ freedom to take advantage of employment opportunities; and generally,
Plaintiffs’ right to‘be., free from discrimination based upon political affiliation, and be free from
fllegal and dppressive conduct because of ongoing labor negotiations with Defendants; ard for
those reasons, Defendants violated Plaintiffs” Constitutional Rights and Civil Code section
52.1(b).

88.  Defendants’ wrongful conduct was done maliciousiy and for the purpose of
inflicting emotional, psychological and physical injury upon Plaintiffs, Such ill will was
premised upon Plaintiffs’ political affiliation and actual or perceived adverse position in a labor
dispute.

89.  Defendants’ above-noted actions were the legal and proximate canses of

Piaintiffs’ physical, psychological, emotional, and economic damages, and damage to their
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reputation, which they suffered and continue to suffer to this day. The actions of Defendants
have also resulted in Plaintiffs incurring, and will require them to incur into the future, expenses
for medical and psychological treﬁtment, therap}—r, end counseling,

90. As a result of the above-described conduct, Plaintiffs suffered and continve to
suffer great pain of mind end body, shock, emotiopal distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of earning capacity; have and will continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and

psychological treatment, therapj, end counseling. They have also suffered economic business

. loss as a result.

91.  Insubjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted willfully and maliciously with the intent to harm Plainfiffs, and in conscious disregard of

Plaintiffs’ rights, entitling Plaintiffs to compensatory darnages in a sum to be shown according to

procf, emotional distress damages in a sum to be shown according to proof, punitive and/or

exemplary dameges, attorney’s fees, relief in the form of a permanent or temporary injunctiorn,
restraining order, or other order against Defendants necessary 1o ensure Plaintiffs’ and others’
full enjoyment of rights as described herein; and other such relief as the court deems proper.

SEVENTH CAUSE OF ACTION

CIVIL CONSPIRACY
(By All Plaintiffs Against ALY Defendants)

02.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

93,  Defendants, as herein alleged, in their individuel and collective capacities,
endeavored to and did make an unlawful agreement to coerce, intimidate, assault and harass
Plaintiffs in an effort to wrongfully obtain Plaintiffs’ submission to their demands, to which

Defendants committed at least one overt act by coercing, infimidating, assaulting or harassing

230-

FIRST AMENDED COMPLAINT FOR DAMAGES




800 -

9491 2.52-99400

STEWART & FINALDI
California 92612

Irvine,

19100 Von Karman Ave., Suite
Telenhnne-

MANLY,

o~

-~ o L

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25
26
27
28

Plaintiffs, in furtherance of the agreement. As a result,.Plamtiffs have suffered harm, and will
continue to suffer harm from Defendants’ unlawful, oppressive and wrongful conduct.

94,  Defendants engaged in the formation of the conspiracy, individually and
collectively, and had an agreement to commit wrongful acts upon Plaintiffs, including but not
limited to, pursuing and harassing Plaintiffs, calling the legal authorities to file false reports,
assault Plaintiffs, and coerce, harass and intimidats them.

| 95,  Defendants participated in conspiracy, individually end collectively, and
committed at least one overt and wrongful act in furtherance of the intent of the conspiracy,
including but not limited to, pursuing and harassing Plaintiffs, calling the legal authorities to file
false reports, assault Plaintiffs, and coerce, harass and intimidate them. |

86.  Asaresult of Defendants’ wrongful conduct, Plaintiffs has, and will continue to,
sustain damage resulting from Defendants’ wrongful conduct and operation of the conspiracy.

97,  Defendants’ above-noted actions were the legal and proximate causes of
Plaintiffs’ physical, psychological, emotional, and economic damages, and damage to their
reputation, which they suffered and continue to suffer fo this day. The actions of Defendants
have also resulted in Plaintiffs incurring, and will require them to incur into the future, expenses
for medical and psychological treatment, therapy, and counseling,

98.  Asaresult of the above-described conduct, Plaintiffs suffered and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional diétress; embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of earning capacity; have and will coniinue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling. They have also suffered ecoromic business
loss as a result.

99, In subjecting Plaintiffs to the wrongful treatment described herein, Defendants

acted willfully and maliciously with the intent to harm Plaintiffs, and in conscious disregard of
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Plaintiffs’ rights, entitling Plaintiffs to compensatory damages in a sum to be shown according to
proof, emotional distress damages in a sum to be shown according to proof, prmitive and/or

exemplary damages, attorney’s fees, and other such relief as the court deems proper.

EIGHTH CAUSE OF ACTION
MALICIOUS PROSECUTION
(By Plaintiff JAMES RIGHEIMER Only Against ALL Defendants)

100. Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

101. During Plaintiff JAMES RIGHEIMER's public service for the City of Costa
Mesé., Défendants initiated legal action against Plaintiff, through the INCIDENT, which any
reasonable legal professional would regard as totally and completely without merit. The legal
action was terminated in Plaintiff JAMES RIGHEIMER s favor based on the complete lack of
evidence and probable cause. The legal action was initiated by Defendants for the wrongful and
malicions purpose of injuring Plaintiff JAMES RIGHEIMER,

102. Defendants wrongfully pursued, harassed and oppressed Plaintiff JAMES
RIGHEIMER and impro perly initlated-and commenced police action against Plaintiff JAMES
RIGHEIMER for the purpose of pressuring and coercing Plaintiff JAMES RIGHEIMER into
political action in their favor, in violation of his civil rights, to gain advantage in a political and
labor dispute.

103. The allggatipqs made by Defendants in the legal action were knowingly false,

based upon a fraudulent police report and accusation, without any reliable personal knowledge

thereof, or verifiable facts in support of the wrongful claim.

104. Defendants’ false allegations resulted in the prior action being terminated, almost
immediately, in Plaintiff JAMES RIGHEIMER s favor because the prosecuting paity determined
the prior action lacked merit and, if pursued further, would unguestionably result in a decision in
favor of Plaintiff JAMES RIGHEIMER based upon the merits of the case.

105. Defendants’ wrongful coqduct lacked any probable cause, and any reasonable

attorney would regard Defendants actions as totally and completely without merit.
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106. Defendants possessed malice, ili will or an improper purpose, whether expressed -
or implied, when initiating the prior action against Plaintiff JAMES RIGHEIMER.

107.  As aresult of the above-described conduct, Plaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotional disiress, physical manifestations of
emotional disiress, embarrassment, Joss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from p_erforming daily activities and obtaining the fall enjoyment of life; have and

will continue to sustain loss of earning capacity; have and will continue to suffer damage to their

business reputition; and have incurred and will continue to incur expenses for medical and

psychological freatment, therapy, and coumseling. They have also suffered £CONOIIC Business
loss as a result.

108, In subjecting Plaintiff JAMES RIGHEIMER to the wrongful freatment described
herein, Defendants acted willfully and maliciously with an intent to harm Plaintiff
JAMES RIGHEIMER, and in conscious disregard of Plaintiff JAMES RIGHEIMER's rights,
entitling Plamtiff JAMES RIGHEIMER 1o.compensatory damages, punitive and/or excmplary

damages, a&om&:y’s fees, and other such relief as the court deems proper.

NINTH CAUSE OF ACTION
UNFAIR BUSINESS PRACTICES; B&P.C. §17200
(By All Plaintiffs Against ALL Defendants)

109. Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above es though fully set forth and brought in this cavse of action.

{10. In doing the things alleged herein, Defendants acted unlawfully and unfairly in
conducting their business, which resulted in injury to Plaintiffs as well as California consumers
in general.

111. Defendants’ wrongful conduct included, but was not limited to, making
knowingly false and defamatory allegations against Plaintiffs, conspiring to harm Plaintiffs,
assaulting Plaintiffs, all of which harmed Plaintiffs, for the purpose of coercing political action in
Defendants’® favor, adversely affecting Plaintiffs, California consumers and offending public
policy.
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112, Defendants’ unlawful conduct included, but was not limited to, instances of
falsely accusing Plaintiffs of facts Defendants knew to be untrue, conspiring to injure Plaintiffs,
filing a false police report, defaming Plaintiffs, violating Plaintiffs’ Constiﬁtionﬂ rights, as well
as other illicit activities. |

113. Defendants’ conduct was unfair to Plaintiffs, as well as the California general
public because it offends public policy, and Defendants’ business practice of intimidating,
harﬁssing and extorting public officials is immoral, unethical, oppressive, unscrupulous and
substantially injurious to Plaintiffs and the general publie.

114. As a result of the above-described conduct, Plaintiffs suﬂer;d and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestz;.tions of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to sufer and weré prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of life; have and

will continue to sustain loss of earning capacity; have and will continue to suffer damage to their

' business reputation; and have ncurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling. They have also suffered economic business
loss as a result,

115. In subjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted willfully and maliciously with an interﬁ: 1o herm Plaintiffs, and in disregard of Plaintiff’s

rights, entitling Plaintiff to injunctive relief pursuant to California Business and Professionat

Code section 17203, restoration of monies or property acquired by Defendants’ unfair

competition pursuant to California Business and Professional Code section 17203, and other

such relief as the court deems proper.

TENTH CAUSE OF ACTION
ASSAULT
(By Plaintiffs JAMES and LENE RIGHEIMER Only Against ALL Defendants)

116. Plaintiffs re-allege and incorporate by reference herein each and every allegation

contained herein above as though fully set forth and brought in this cause of action,
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117. Defendants, in doing the things herein alleged, inciuding but not limited to, -
intending to directing and encouraging agent-Defendant LANZILLO to drive a motor vehicle at
a high rate of speed at Plaintiff LENE RIGHEIMER, was intended to and did place Plaintiff
LENE RIGHEIMER in imminent apprehension of grave bodity harm, or was intencied to place
Plaintiff LENE RIGHEIMER in imminent apprehension of such contact.

118. Defendants, in doing the things herein alleged, including but not limited to,
intending to directing and encouraging a law enforcement officer to arrive at the home of
Plaintiff JAMES RIGHEIMER, and make contact with him, was infended to and did place
Plaintiff JAMES RIGHEIMER in imminent apprehensiorn of grave bodily harm, or was iniended
to place P]aiﬁti‘ff JAMES RIGHEIMER in imminent apprehension of such contact.

119. Defendants, in doing the things he:’rein alleged, including but not limited to,
directing and encouraging agent-Defendant LANZILLO to drive his motor vehicle recklessly
towards Plaintiff LENE RIGHEIMER, and pursue, with fraudulent intent, Plaintiff JAMES
RIGHEIMER, calling the authorities on him, resulting in the police removing Plaintiff JAMES

“RIGHEIMER from of his heme, and forcefully and under duress, submit him to an unwarranted

use of force upon his person and property, put Plaintiffs info imminent apprehension of such
contact, and such was intended to put Plaintiffs into imminent apprehension of such contact

120, Indoing the things herein alleged, Plaintiffs JAMES RIGHEIMER and LEﬁE
RIGHEIMER were put info imminent apprehension of harmful or offensive contact by
Defendants, and Plaintiffs actually believed Defendants had the ability to make hal;mful ‘or
offensive contact with Plaintiffs’ person.

121.  Because of Defendants’ position of authorify and dominance over Plaintiffs while
attempting to inflict fear and injury upon Plaintiifs, and Plaintiffs’ strained mental and er-notional
state at the time, Plaintiffs were unable to and did not give meaningful consent to such acts.

122. In doing the things herein alleged, Defendants violated Plaintiffs’ right, pursuant
to Civil Code section 43, to be protected from bodily restraint or harm, and from personal insult,
In doing thé things herein alleged, Defendants violated their duty, pursuant to Civil Code section

1708, to abstain from injuring the person of Plaintiffs or infringing upon their rights.
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123. Defendants’ above—noted actions in harassing, threatening, and menacing
Pleintiffs JAMES RIGHEIMER and L.ENE RIGHEIMER were the proximate and legal causes of
physical, psychological, emotional, and economic damages Plaintiffs have suffered and continue
to suffer to this day. As a result of the above-described conduct, Plaintiffs suffered and continue
to suffer great pain of mind end body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of life; have and
will .continue to sustain loss of earning capacity; have and will continue to suffér damagpe to their
business reputation; and have incwred and will continue to incur expenses for medical and
psychological treatment, therapy, and counscling. They have also suffered economic business
loss as a result. |

124. The above-described conduct of the Defendants was oppressive, malicious and
despicable in that it was intentional and done in conscious disregard for the rights and safety of
Plaintiffs, and was carried out with a conscious disregard-of Plaintiffs’ ﬂght to be free from ‘such

tortious behavior, such as to constitute oppression, fraud or malice pursuant to California Civil

Code section 3294, entitling Plaintiffs to punitive damages against Defendants in an amount

aporopriate to punish and set an example of them, and compensatory damages.

ELEVENTH CAUSE OF ACTION -~
INVASION OF PRIVACY: FALSE LIGHT
(By Plaintiff JAMES RIGHEIMER Only Against ALL Defendants)

125, Plaintiffs re-allege and incorporate by reference herein each and every ellegation
contained herein above as though fully set forth and brought in this cause of action.

126. Defendants’ wrongful, oppressive and unanthorized actions as alleged herein
invaded Plaintiff JAMES LENE RIGHEIMER s right to privacy and placed Plaintiff JAMES
RIGHEIMER in a false light in the public eye to which the Defendants kmew, or recklessly
disregarded the falsity of the publicized fact, and the false light in which the Plaintiff was placed,
and Defendants’ acted with a high dégree of awareness that the statements were false, The false

light into which Plaintiff JAMES RIGHEIMER was placed was that of a person who violates
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trafficrules, drives drunk and disregards laws of the State of California. This is especially
damaging due to the fact that he is a duly-elected public official.

127. Defendants’ wrongful and unauthorized invasion of Plaintiffs’ privacy was
disseminated o the public in general through various news and media outlets, and such was
received by a large number of persons who knew of Plaintiff.

128, Defendants’ wrongful and unauthorized 'mvasioﬁ of Plaiﬁﬁﬁs’ privacy was an
unfair and inaccurate depiction of the Plaintiff, and was done in order to place Plaintiffs’
character and reputation‘in a false light to the public.

129, Defendants® wrongfu!l and unauthorized conduct placed Plaintiff in a false light
which was so offensive as to shock the community’s notions of decency, was extremely
offensive to Plaintiff, and would be considered to be highly offensive to a reasonable person.

130. Defendants knew, vet acted in complete disregard of the false and muzsleading
allegations pertaining to Plaintiff’s character aﬁd fraudulently alleged violation of law, and the
false light in which the Plaintiff would be placed. Defendant acted purely out of hatred or ill will
toward-Plaintiff when placing Plaintiff in an injurious-and oppressive false light.

131. Defendents’ intentionally and unlawfully accused Plaintiff of viclating a statute
out of spite, ill will and oppression, which constitutes a facially libelous statement (libel per se).

132, Defendants’ above-noted actions were the proximate and legal causes of physical,
psychological, emotional, and economic.damages Plaintiff has suffered and continues to sufier to
this day. As a result of T.hé above-described conduct, Plaintiff suffered and continues to suffer
great pain of mind and body, shock, emotional distress, physical manifestations of emotional
distress, embarrassment, loss of self-esteem, disgrace, humiliation, and losg of enjoyment of life;
has suffered and continue to suffer and were prevenied and will continue to be prevented from
berforming daily activities and obtaining the full enjoyment of life; has and will continue to
sustain loss of earning capacity; has and will continue to suffer damege to his business
reputation; and has incurred and will continue to incur expenses for medical and psychological

treatment, therapy, and counseling. He has also suffered economic business loss as a result.
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133. In subjecting Plaintiff to the wrongful treatment described herein, Defendants
acted willfully and maliciously with the intent to harm Plaintiff, and in conscious disregard of
Plaintiff's rights, entitling Plaintiff to compensatory damages, general damages pursuant to Civil
Code section 48a(4)(a), special damages pursuant o Civil Code section 48a(4)(b), punitive

and/or exemplary damages, and to such other relief as the court deems proper.

TWELFTH CAUSE OF ACTION
INVASION OF PRIVACY: INTRUSION UPON SECLUSION
(By All Plaintiffs Against ALL Defendants)

134.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this canse of action. . |

135. Defendants intentionally and with ill will, intruded upon the .solilnidc, seclusion,
private affairs or concerns of Plairtiffs in a manner that was oppressive and extremely offensive
to them, and such behavior and conduct would be highly offensive to a reasonable person.

136. Defendants’ wrongful conduct, including but not Jimited to, the assault and
battery zlleged herein by Plaintiff JAMES RIGHEIMER violated Plaintiff’s ;ight to be free from
intrusion intohis private affairs, and Defendants’ violated Plaintiff’s reasonable expectation of
seclusion or solitude in his business affairs, privecy pertaining to personal mafters of and
conc—ern_ing Plaintiff, {o use his personal vehicle without fear or wrongful intimidation, and
remain peacefuily and without anxiety, fear and terror in his personal residence.

136.1. Defendants’ wrongful conduct, i_ncludi_ﬁg, but not limited to, the unauthorized
GP SI spying device surveillance, entrance onto his property, and seéuring of the GPS spying
device surveillance to the undercarriage of his truck alleged herein by Plaintiff STEVE
MENSINGER violated Plaintiff's right to be fee from intrusion info his private affairs, end
Defendants’ violated Plaintiff's reasonable expectation of privacy, seclusion, or solitude in his
business affairs, privacy pertaining to personal matters and concerning Plaintiff, to use his
personal vehicle without fear or wrongful intimidation, and remain peacefully and without
anxiety, fear and terror in his personal residence.

137. Defendants’ conduct was willful and intentional, and did intrude upon Plaintiffs’

reasonable expectation of seclusion or solitude in his business affairs, privacy pertaining o
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- personal matters of and conceming Plaintiffs, to use their personal vehicles without fear or -

wrongful intimidation, and reside peacefully and without anxiety, fear and terror in their personal
residences.

138. Defendants’ conduct violated Plaintiffs’ right to privacy, to live their lives in
seclusion, and to be free from discrimination and oppression, and has prejudiced and deprived
Plaintiffs of their personal liberty pertaining to these rights.

139. Defendants’ deceptive practices and unauthorized intrusion was highly offensive
to Plaintiffs, and such deceptive practices and unauthorized intrusions would be hﬁghly offensive
to a reasonable person.

140.  As a result of the-zbove-described conduct, Plaintiifs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will conﬁnue td
be prevented Fom performing daily activities and obtaining the full enjoyment of life; have and
will continue o sustain loss of earning capacity; have and will contiﬁue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling. They have also suffered economic business
loss as a result.

141. In subjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted willfully and maliciously with the intent to harm Plaintiffs, and in conscious disre gaxd of
Plaintiffs’ rights, entitling Plaintiffs to compensatory damagés, damages resulting from
Plaintiffs’ sustained and ongoing emotional disiress, punitive, exemplary and/or treble damages
i3 an amount to be shown according to proof, and any other relief the court may deem proper.

THIRTEENTH CAUSE OF ACTION
DEFAMATION: SLANDER: CIVIL CODE § 46
(By Plaintiff TAMES RIGHEIMER Only Against ALL Defendants)

142.  Plaintiffs re-allege and incorporate by reference herein each and every allegation

contained herein above as though fully set forth and brought in this cause of action.
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143. Defendants made oral defamatory representations pertaining to Plaintiff JAMES
RIGHEIMER s purported violation of the California Penal Code that were disseminated by
numerous media outlets, which directly injured Plaintiff’s business and professional reputation,
and caused, as 2 natural consequences of the defamatory statements, actual damage to the
Plaintiff.

144. The slanderous statements made by Defendants were knowingly false and
intended to cause harm to Plajntiff, and thus give rise to Defendants’ liability for defamation.

145. There is no applicable privilege to Defendants’ defamatory statements.

146. The publication of Defendants’ defamatory statements was made intentionally
and knowingly, and thereafter disseminated to persons other than Plaintiff and Defendant.

147,  The Defendants’ defamatory statements were spoken of and concerning Plaintiff
JAMES RIGHEIMER.

148. The Defendants’ statements were knowingly and falsely charging Plaintiff with a
violation of the California Penal Code.,

149. The Pefendants possessed knowledge that the statements were false, or recklessly
disregarded the likelihood the statements were false, yet Defendants acted with a high degree of
awareness that the statements were false.

150. The statements are facially defamatory.

151.  Defendants’ above-noted actions were the proximate and legal causes of physical,
psycholb gical, emotional-, and economic damages Pléjntiff has suffered and éontinﬁes ‘E.O suffer to
this day. As a result of the above-desctibed conduct, Plaintiff suffered and continues to suffer
great pain of mind and body, shock, emotional distress, physical manifestations of emotional
distress, embarrassment, loss of self-esteemn, disprace, humiliation, and loss of enjoyment of life;
has suffered and continue to suffer and were prevented and will continue to be prevented from
performing daily activities and obtaining the full enjoyment of life; has and wilt continue to
sustain loss of eamning capacity; has and will continue to suffer damage to his business
reputation; and has incurred and will continue to incur expenses for medical and psycholo gical

treatment, therapy, and counseling. He has also suffered economic business loss as a result.
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152, In subjecting Plaintiff to the wrongful treatment described herein, Defendants
acted willfilly and maliciously with the intent to barm Plaintiff, and in conscious disregard of
Plaintiff's rights, entitling Plaintiff to compensatory damages, special damages, punitive
damages, an award of money judgment for defamation per se, nominel damages in a sum to be

shown according to proof, any other relief the court may deem proper.

FOURTEENTH CAUSE OF ACTION
DEXAMATION: LIBEL
(By Plaintiff JAMES RIGHEIMER Only Against ALY Defendants)

153. Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

154, Defendants made one or more false and unprivileged publications, sfeciﬁéally the
alleged and false violation of the California Penal Code, which was made in a fixed
representation to the eye, which exposed Plaintiff to hatred, contempt, ridicule, disgrace, which
caused Plaintiff to be shunned and avoided, and had a tendency to injure Plaintiff in his
occupation,

155. Defendants® publication was false, and Defendants knew it to be untrue, yet acted
with a high degree of awareness that the statemnents were false.

156. Defendants’ defamatory publication was not privileged.

157. Defendants’ defamatory publication was made and transmitted in fixed form, and
was thereafter dissgnﬁnated by several media outlets in fixed form.

158. Defendants’ defamatory statements were made of and concerning the Plaintiff.

159. Defendants’ staterment was alleging a violation of the California Penal Code and
thus defamatory on its face, and exposed Pleintiff to hatred, contempt, ridicule, disgrace, caused
Plaintiff to be shunned or avoided, and injured Plaintiff in his occupation.

160. Defendants knew the defamatory staternents were false, and acted with a high
degree of awareness that the statements were false.

161. As a result of the above-described conduct, Plaintiff suffered and continues fo
suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
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enjoyraent of life; has suffered and continue to suffer and were prevented and will continue to be
prevented from performing daily activities and obtaining the full enjoyment of life; has and will
continue to sustain loss of earning capacity; has and will continue to suffer damage to his
business reputation; and hes incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling. He has also suffered economic business loss es
aresult. 7

162. In subjecting Plaintiff to the wrongful treatment described herein, Defendants
acted willfully and maliciously with the intent to harm Plaintiff, and in conscious disregard of
Plaintiff’ s rights, entitling Plaintiff to compenéatory damages, special damages, punitive
damages, nominal damages, an award of money judgment for defamation per se, and cther relief

the court may deem proper.

FIFTEENTH CAUSE OF ACTION
DELACLATORY /INJUCTIVE RELIEF
(By All Plaintiifs Against ALL Defendants)

163. Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though-fully set forth and brought in this cause of action. |

164.  An ectual controversy exists between Plaintiffs and Defendants relating to the
legal rights and duties of the respective parties, and Defendants’ alleged violations relative to
Plaintiffs’ rights.

165. Plaintiffs contend that:

a. Defendants lack a right to defame and assault them, violate their civil
rights, conspire against thern, or otherwise injure Plaintiffs’ reputation and
standing in the community;

b. The eforementioned acts of Defendants were performed cut of malice,
spite, ill-will, cruelty and hatred, in order to harm, injure or otherwise
damage Plaintiffs’ rights, privileges and immunities;

C. Plaintiffs have the right to be free from interference or attempted
interference with Plaintiffs® rights under the First, Fourth and Fourteenth
Amendments to be free from unreasonable search and seizure, to be free
from unwarranted invasion of privacy, to be free from unwarranted
infringement upon Plaintiffs’ right to employment and to be accorded due
process under the California Constitution.

1
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166. Plainfiffs are informed and Believe, and on that basis allege that Defendants will

contend that:

a. They have a right to make false, misleading and offensive statements
regarding Plaintiffs, with the intent to harm, injure and oppress Plaintiffs
in such a way as to pressure them into submitfing to the wants and needs
of Defendants, and those who Defendants represent;

b. They were not acting intentionally, or in breach of eny duty, law,

regulation or statutory boundary, and have a right to conduct their affairs
in a similar manner &g to others in the community in a similar nature as the
facts alleged by Plaintiffs,

167. Plaintiffs seeks a judicial declaration and determination that it be adjudged that
Defendents engaged in unfair business practices with the intent to infringe upon the
constitutional rights of Plain;tiffs.

168. Plzintiff seek injunctive relief to prohibit Defendants from conducting unlawiul
business practices in & manner simil.a.r to the facts and allegations presented herein by Plaintiffs.
169. Plaintiffs seek relief in the form of a permanent or temporary injunction,
restraining order, or other order against Defendants necessery to ensure Plaintiffs’ and others’

full enjoyment of rights as described-herein.

170. Plaintiffs seek a temporary restraining order or a preliminary or permanent
injunction ordering Defendants to refrain from conduct or activities as alleged in the INCIDENT,
stating “VIOLATION OF THIS ORDER IS A CRIME PUNISHABLE UNDER SECTION
422.77 OF THE PENAL CODE.” - -

WHEREFORE, Plaintiffs pray for a jury trial and for judgment against Defendants as
follows: |

FOR ALY, CAUSES OF ACTION

1. For past, present and future damages in an amount to be determined at trial;

2. For past, present and future special damages, including but not limited to past,
present and future lost eamnings, economic damages and others, in an amount to be determined at
trial;

3, Any appropriate statufory damages;

4. For costs of suit;
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1 5 For an award of money judgment for defamation per se;
2 6, Punitive damages, according to proof;
3 7. For interest based on damages, as well as pre-judgment and post-judgment
4 interest as allowed by law;
5 8. For attorney’s fees pursuant to California Code of Civil Procedure sections 1021,
6 et seq., 52, et seq., or as otherwise allowable by law;
7 S. Any appropriate punitive or exemplary damages against Defendants;
g 10.  For declaratory and injunctive relief; and
9 11.  For such other and firther relief as the Court may deem proper.
10| Dated: November 13, 2013 '
11
1 By:
Attorneys for Plain#ffs,
134 JAMES RIGHEIMER, LENE RIGHEIMER
” . ' and STEVE MENSINGER.
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DEMAND FOR JURY TRIAL

Plaintiffs hereby respectfully request a jury trial.

Dated: November 13, 2013 Y, STEWART &

By:

A
VINCE WILL D1
Attorneys for Plantiffs,
JAMES RIGHEIMER, LENE RIGHEIMER.
and STEVE MENSINGER.
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ORANGE
I am employed in the county of Orange, State of California. Iam over the age of 18 and
not a party to the within action; my business address is 19100 Von Kamnan Ave., Suite 800,
Irvine, CA 92612,
" On November 13, 2013, I served the foregoing document described as FIRST
AMENDED COMPLAINT FOR DAMAGES on the interested pariies in this action.
[X] by placing [ ] the original [X] a true copy thereof enclosed in sealed envelopes addressed
as foliows:

Jonathan E. Phillips, Esg.

Arent Fox LLP | Attorneys at Law
Gas Company Tower

555 West Fifth Street, 48th Floor
Los Angeles, CA 90013

Direct: (213) 443-7584

Fax: (213} 629-7401

jonathan phillips@arentfox.com

Attorneys for Defendants Lackie, Dammeier, MeGill & Ether, APC, Big Giants
Investigations and Christopher J. Lanzillo

David L. Martir, Esq. :

Wood, Smith, Hennigan & Berman, LLP

5000 Birch Street, Suite 8500

Newport Beach, CA 92660-8136

Phone: (949) 757-4500

Fax; (949) 757-4550

Attorneys for Defendant Costa Mesa Police Association

[X] BY E-MAIL OR ELECTRONIC TRANSMISSION I hereby certify that the above-

‘referenced document(s) were served electronically on the parties listed above at their most recent

vnown email address or email of record by transmission of DDS (designated electronic service
provider). _‘

[X] BYUS. MAIL

[1 I deposited the sealed envelope with the United States Postal Service, with the postage
fully prepaid.

[X] Iplaced the envelops for collection and mailing, following our ordinary business
practices. 1 am readily familiar with this business’s practice for collecting and processing
correspondence for mailing. On the same day that correspondence is placed for collection and
mailing, it is deposited in the ordinary course of business with the United States Postal Service,
in a sealed envelope with postage fully prepaid.

[X] (State) I declare under penalty of perjury under fi¥ laws of the State of California that°
the above 1is true and correct.
Executed on November 13, 2013, Irvine, Califgrni,
: o

MTWEMKSW’
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’ 5000 Blrgh Sirest, Suite 8500
WSI_ISB WEOBRER SMITH Newpar Besch, Galifomiy 92560
HENNING & BERMAN LLP . tel 1949) 7674500 fax (349) 757-4550

Direct dal:  {B4B) 757-4609

Emall: dmarin@wsholaw. com
Websita: WY, WENDIEW.COMm
Relerto;  1030%-000%

October 4, 2013

VIA CERTIFIED MAIL RETURN RECEIPT REQUESTED

City Clerk
City of Costa Mesa
77 Fair Drive
Costa Mesa, CA 92626
Re:  James Righeimer, et al, v. Costa Mesa Police Association, ef al.
Our Client: Costa Mesa Police Association
Case No.: 30-2013-00670133-CU-CR-CXC

Dear 5ir or Madam:

On behalf of our client, please accept this correspondence and-the enclosed Claim for
Damages as a tender for defense and indemnity on behalf of the Costa Mesa Police
Association (hereinafter "CMPA") in the above referenced matter. On August 20, 2013,
james Righeimer, Lene Righeimer, and Steve Mensinger filed a civil complaint against
the CMPA and other defendants in Orange County Superior Court (Civil Complex
Division), Case No. 30-2013-00670139-CU-CR-CXC. A copy of the complaint is enclosed
herewith.

The complaint is far reaching and alleges misconduct and negligence by police officers
who are employees of the City of Costa Mesa, It specifically alleges acts comumitted in
the course and scope of employment with the City of Costa Mesa. The CMPA hereby
requests defense and indemmity in this matter under all applicable theories, including
bt not limited to, California Government Code Sections 825, 825.2, California Code of
Civil Procedure Sections 1021.5, 1021.6, 1021.7 and under any applicable insurance.
(Please tender the requested defense to your insurance providers and provide us with
the names and policy numbers of any applicable insurance.)

In Iight of the likelihood that defense fees and cost will exceed 350,000, we respectfully
request that this tender be considered by the Costa Mesa City Council. In view of the
- clear conflict of interest between plaintiffs James Righeimer/Steve Mensinger and the

Lps Angeles s Glendale + Renche Cucamonpa + Riverslde ¢ Orgnge County + Fresne ¢ Northern Galiferniz + San f)iego
Denver ¢ Phoenbx ¢ Las Vegas + Beatile + Por{land
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HENNING & BERMAN LLP

Our File No.: 10301-0001
October 4, 2013
Page 2

City of Costa Mesa/CMPA, we request that James Righeimer and Steve Mensinger
immediately recuse themselves from all discussions and actions contemplated or taken
by the City Council with respect to this tender and any issues impacted by the subject
lawsuit. If James Righeimer and Steve Mensinger do not vohuntarily recuse themselves,
the CMPA further requests that the City of Costa Mesa seek all legal remedies to
prevent plaintiffs James Righeimer and Steve Mensinger from voting, commenting,
and/or improperly influencing the City of Costa Mesa's consideration of this tender in
any way. Further, we request that plaintiffs Righeimer and Mensinger refrain from
speaking to other councilmembers or City employees regarding their complaint.

If James Righeimer and Steve Mensinger refuse to voluntarily recuse themselves from
issues related to this matter and the City of Costa Mesa does not take legal action to
prevent them from improperly influencing the City of Costa Mesa's consideration of
this tender, we request that the City of Costa Mesa notify the undersigned immediately
and provide the legal basis for not taking action to avoid this conflict of interest.

Please be advised, this correspondence should not be construed as a waiver of the rights
of those who serve in the Costa Mesa Police Department and the CMPA, in the event the

City of Costa Mesa refuses to accept this tender, including the right to seek all available
legal remedies against the City of Costa Mesa. :

The CMPA looks forward fo working with the City of Costa Mesa in a cooperative
manner in defense of this lawsuit. Should you have any questions regarding the
foregoing, please do not hesitate to contact the undersigned. :

Very truly yours,

WOOD, SMITH, HENNING & BERMAN LLP

o RS2 pb——

DAVID L. MARTIN, ESQ.

Encl: (1) Complaint; (2) Claim Form

LEGAL:10301-X1 /2745965.1 !
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TOHN C, MANLY, Esq. {State Bar No, 149080)

VINCE W. FINALDYI, Esqg, (State Bar No. 238279)

MANLY, STEWART & FINALDI
19100 Yon Karman Ave., Suite 800
Irving, CA 92612

Telephone: (945) 252-9550

Fax: (945%) 252-9991

Attorneys of Record for Plaintiffs,

JAMES RIGHEIMER, LENE RIGHEIMER end

STEVE MENSINGER.

BLECTRDNICALLY FILED
Superer Gourt &7 California,
Courty of Orange
082072013 =t OB:21.37 A

Clerk of the Superior Court
By Warparet | Demaria, Deputy Clerk

SUPERYOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE CENTRAL CIVIL COMPLEX

JAMES RIGHEIMER, en mndividual; LENE
RIGHEIMER, an individusl; and STEVE
MENSINGER, en individuel,

Plaintiffs,
V.

COSTA MESA POLICE ASSOCIATION, &
California corporation; LACKIE, DAMMEIER,
MCGILL & ETIOR, A PROFESSIONAL
CORIP'ORATION, & Califomnia corporation,
BIG GIANTS INYESTIGATIONS, & business
sntity of form unknowrn; CHRISTOPHER J.
LANZILLO, an individual and DOES 1-25.

Defendants.

Case No.: 30-2013-00670136-CU-CR-CHE
Judge:

—Judge Gal A Aadier

COMPLAINT FOR DAMAGES FOR:

1) NEGLIGENCE; .

2} NEGLIGENT HIRING/ TRAINING/
SUPERVISION/RETENTION;

3) NEGLIGENT ENTRUSTMENT OF
AGENTS;

4) INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS;

5y INTERFERENCE WITH CIVIL
RIGHTS (Violation of Bane
Act) [C.C.P. § 52.1];

§) VIOLENCE OR INTIMIDATION
{Violation of Ralph Act) [C.C.P. § SL.7];

7y CIVIL CONSPIRACY;

§) MALICIOUS PROSECUTION;

9) UNFAIR BUSINESS PRACTICES
[B&E. C. § 17200];

10) ASSAULT;

11} INVASION OF PRIVACY (False
Light);

12) INVASION OF PRIVACY (Intrusion
Upon Seclusion);

13) DEFAMATION (Slander);

-1-
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14) DEFAMATION (Libel); and
15) DECLARATORY/INJURCTIVE
RELIEF. : '

DEMAND FOR JURY TRIAL,

COME NOW, Plaintiffs JAMES RIGHEIMER, LENE RIGHEIMER and STEVE
MENSINGER, individuzls, who complain and allege as follows:
GENERAL STATEMENT OF THE CASH

1, This lawsuit is neither about nor against the peneral rank and file police

officers who diligently serve pur eommunities in the face of prave dagpger, ou a daily basis,

whom Plaintiffs respect and bonor without reservation, This is a civil action fo vindicate

the constitutional rights of Plaintiffi—a duly-elected city mavor, his wife, and a city
comcilmember—and recover damages therefor. resulting froxm injuries they suffered at
the hands of rogue Defendants COSTA MESA POLICE ASSOCIATION: its lepal
representative LACKTE, DAMMEIER, MCGITLL & ET. A PROFESSIONAY,
CORPORATION: znd their private investigator-apents BIG GIANTS INVESTIGATIONS
and CHRISTOPHER JOSEPH LANZILLO. Plantiffs sllege these Defendants acted in
concert, conspiring to violate their constitutional rights for the illegitimate purpose of coercing
political action in Defendants’ faver.
THE PARTIES

2, Plaintiff JAMBES RIGHEIMER 15 an Individual who was elected and swormn in as
Mayor Pro Tem of the Costa Mesa City Council, in the County of Orange, California, in
November of 2010. Prior to that tims, he held a position on the City of Costa Mesa Planning
Commission, He was elevated to the position of Mayor through election by the Couneil in
December of 2012, and serves in such position and capacity to the present dey. Dumng the entire
period of time alleged herein, he resided in the City of Costa Mesa with his wife aod family,

3. Plaintiff LENE RIGHEIMER, an individusl, is and was the wife of JAMES
RIGHEIMER during the entire period of fime alleged herein, also residing in the City of Costa
Mesa, County of Orange:

.

COMFLAINT FOR DAMAGES
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4 Plaintiff STEVE MENSINGER is an individual who was appointed to the Costa
Mesa City Council, in the County of Orange, Ca]j:fomiz.g in Janvary of 2011, and serves in such
position and capacity to the present day. During the entire period of time alleged herein, he
 resided in the City of Costa Mesa with his wife and family.

5. Defendant COSTA MESA POLICE ASSOCIATION (“CMPOA UNION) is and
at all times mentioned herein was a corporation duly organized under the laws of the State of
California, with its principal place of business in the City of Coste Mesa, County of Orange,
California. The CMPOA UNION is 2 union that represepts duly swom officers of the Costa
Mesa Police Department. Its website advertises: “The Costa Mesa Police Officers' Association
is the governing body of the police officers under the rank sergeant in the Costa Mesa
Police Department.” It states: “Owr goal as an Association is to ensure that our membership
receives the tools it needs fo ]:;etter serve and protect the public, pur children, businesses,
homes, property, and the dream of a better future for our families.” Plaintiffs are informed
and believe, and pr. that bass allege, that the CMPOA UNION retained Defendant LACKIE,
DAMMEIER, MCGILL & ETHIR, A PROFESSIONAL CORPORATION, & law firm, to
represent it and perform legal services from the early 2000°s through the present. Plaintiffs are
informed =nd believe, and on that busis allege, that the CMPOA UNION retained the services of
BIG GIANTS INVESTIGATIONS and CHRISTOPHER LANZILLO, to perfonn investigative
work for it for the purpose of furthering the poels of the CMPOA TUNION, from the early 20007s
through the present.

6. Defendant LACKIH, DAMMEIER, MCGILL & ETHIR, A PROTESSIONAL
CORPORATION ("LACKIE™) is and at all times manﬁo-ned herein was a professional
corporation duly orgenized under the laws of the State of Californis, with its prineipal place of
business in the City of Upland, County of San Bernardino, California. Tt is a law firm, LACKIE's
website, www.policeatiorney.com, advertises that it “speefalizes in the representation of

police officers and their associations throughout California.” The website continues, stating:

“The firm currently represents over 120 Colifornis public safety associations
in lzbor, litigation and/or disciplinary matters. Most of the firm's attorneys
are former police officers or deputy sheriffs. It is with these backprounds and

3.
COMPLAINT FOR DAMAGES
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experience that we are able 1o provids the representation todey's pelice officers
need and deserve in the following areas;

Contract Negotiations - The firm prides itself on the successful contracts
obtained for our clients and strives to ensure our clients are the leaders in selary
and benefits in the indusiry. The approach taker by the firm has resulted in
record level increases for the associations represented by Lackie, Dammesier,
MoGill & Ethir and the police industry as a whole.

Discipiine Representation - As PORAC LDF panel attomeys, the firm vigoronsly
defends officers and protecis their rights in disciplinery proceedings, Our track
record in this area is aynong the best in the state. Lackie, Dammeier, McGill &
Ethir has successfully had officers reinstated who were told by thelr prior firm
they should resign. We take seriously the need to protect your livelihood for you

and your family, .

Litigation - In aggressively representing officers and associations, the need for
experienced litigators s imperative, The firm's litigation section handles FLSA,
Civil Rights (retaligtion}, Writs (enforcing MOU's), Injunctions (enforcing.
POBR) and other littgation necessary in protecting the best interests of our client
associations and their members.” (Bmphasis added).

LACKIE’'s website continues, “Most of the firm's attorneys and staff are
former police officers or deputy sheriffs, In addition to Mike and Dieter,
Kagey Castille and Kasey Sirody, were both former Deputy District
Atiorneys and they provide criminal defense to our police officer clients. .
Mike McCoy is a vetired Colton Police Officer. Russell Pexry is a former
Deputy Probation Officer, Chris Gaspard is a former Riverside Police
Officer. Andrew Davrson is a former California Highway Patrolman, John
Bakhit is a former OQakland Police Officer. It is with these backgrounds that

we are abie fo provide the representation today's police officers need and
deserve.”

Plaintiffs are informed and believe, and on that basis allege, that LACKIE perforrned
lega! services for the CNMPOA UNION, retaining end utlizing the investipative services of BIG
GIANTS INVESTIGATIONS and CHRISTOPHER LANZILLO to further such ends, from.the
earty 2000°s through the present.

7. Defendant BIG GTANTS INVESTIGATIONS (“BIG GIANTS™) is and at a1l
times mentioned herein was a business entity of form unknown with its principal place of
business in the City of Menifee, County of Riverside, California. [t operates as a private
investigation business, and was issued Private Investigator license number 27407 on June 18,
2011 by California’s Department of Consurmer Affairs, Bureau of Security and Investigative
Services. The license expires on June 30, 2015. The Department of .Consumsr Affairs’ website
stotes the maneger end business owner of BIG GIANT S is Defendant CHRISTCPHER J,

LANZILIO. Plaintiffs are informed and believe, and on that basis allege, that BIG GIANTS

4-
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performed private investigative services for the CMPOA UNION and LACKIE from June 18,
2011 through-the present.

8. Defendant CHRISTOPHER J. LANZILLO (“LANZILLO™) is an individual, who
Plaintiffs are informed and believe, and on that basis allege resides in Sun City, in the County of
Riverside, California. For 17 vears, he was a City of Riverside police officer, during the latter-
portion of his career serving also as the President of the Riverside Police Officer’s Association.

Locel media coverage indicates he demoted and later fired for cause by the Riverside Police

| Department. Defendant LANZILLO, represented by LACKIE, on May 6, 2010, sued the

Riverside Police Department for “retaliation,” purportedly due to his union activifizs with the
Riverside Police Officer’s Association. He filed sight separate worker's compensation claims
related to his empleyment with the City of Riverside. The City of Riverside Police Department
sta-tcd it fired Defendant LANZILLO “not because he was a member of the leadership of the

[police union], but because he did some really bad things.” In October 0f 2010, LACKIE

reached & settlement with the Riverside Police Department, Under the terms of the settlement,
LANZILLO was reinstated to the City’s payroll, then granted medical retirement in Januery of
2011. He applied fﬁr, and on June 18 of 2011 was granted private investigator license number
27407 by the Celifornia Depertment of Consumer Aflairs, Bureau of Security and Investigative
Services. He has been employad as a private investigator from Juns 18, 2011 to the present. He is
the owner end manager of BIG GIANTS and its principal private imvestigetor. Plaintiffs are
informed and belisve, and on that basis aliege, that LANZILLO also possesses a firearm, liccnsé,
and performed private investigative services for the CMPOA UNION and LACKIE from June
g, 2011 through the present. Defendant LACKIFE employed Defendant LANZILLO to perform
investigative services, Prior to hiring LANZILLQO, Defendant LACKIE was aware that
Defendant LANZILLO was unfit to be a police officer, and elso 1o be a private investigator,
Notwithstanding, Defendant LACKIE hired him because he possessed knowledge of law
enforcement tactics, maintained substantial contacts with the law enforeement community, and

also maintained substantial contacts with police officer associations throughout the state,

.5
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9, Defendants DOES 1-25 are gued herein under said fictiticus names because at this
time Plaintiffs are ignorant s o their true nemes and capacities, whether individual, corporate,
associate or otherwise. If and when their true names and capacities are escertained, Plaintiffs will
requést leave of Court to amend this Complaint to state their true names and capacities herein,
Plaintitfs are informed and believe, and on that basis allege, that at ell imes mentioned herein,
each fictitiousiy-named Defendant was responsible in some manner or capacity for the
occurrences herein alleged, and that Plaintiffs’ damages were proximately contributed to by all
said DOE Defendants.

‘ 10.  Defendents are sometimes collectively referred to herein as “Defendsnts” and/or
“All Defendents.” Such refers to all specifically named Defendants as well as those fictitiously
named herein, Plaintiffs allege the CMPOA UNION hired LACKIE to further its political
egenda, and that LACKIE did so through the use of agents BIG GIANTS and LANZILLOD. As
such, CMPOA UNION and LACKIE are directly lizble, vicariously ligble, and responsible under
the dectrine of resporndeat superior for the actions of BIG GIAWTS and LANZILLO that were
carried out against Plaintiffs, whether done as actnal or apparent agents, under their direct
supervision, direction and controd or not, as such acts were done in furﬂ:lcranct.s of & conspiracy
between these Defendants 1o carry out the following tortious end unlawful activities against
Plaintiffs, ©

11, Plaintiffs are informed and believe, and on'that basis allege, that at all times
mentioned hergin, there existed g unity of interest and ownership- among Defendants and aa:;h of
them, such that any individuality and separateness between Defendants, and each of them, cersed
to exist, Defendants were the successors-in-interest and/or alter egos of the other Defendants, m
thet they purchased, controlled, dominated and operated each other without any regard to
meintaining a separate identity, observing formelities, or other mamner of division. To continue
maintaining the facade of a separate and individual existence between and smnong Defendants,
and each of them, would serve io perpetrate a fraud and an injustice.

12. Pleintiffs are informed and believe, and on that basis allege, that at all times

mentioned herein, Defendants and each of them were the egerts, representatives and/or

-6-
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eml:;loyees of each =and every other Defendant. In doing the things hereinafter alleged,
Defendants and each of them were acting within the course and scope of sajd elternative
personality, t-;apacity, identity, apency, representation and/or employment and were within the
scope of their authority, V.vhcthcr ectual or epparent. The following actions were undertaken by
Defendants in the course and scope of their employment, and with full knowledge of, or while
each Defendent had reason to know of, such actions, The actions undertaken by Defendants wers
done with the full ackmowledgement and active participation of every other Defendant.

13,  Plaintiffs are informed and believe, and on that basis allege, that at all timee
mentioned herein, Defendants and each.of them were the trustess, partners, servanis, joint
.venturers, shareholders, contractors, and/or employees of each and every other Defendent, and
the acts and omissiops herein alleged were done by them, acting individually, through such

capacity and within the scope of their authority, and with the permission and consent of each and

‘every other Defendant and that said conduct was thereafter ratified by each and every other

Defendant, und that each of them is jointly and severally Liable to Pleintiffs.
CMPOA UNION AND BUDGET CUTS

14. By the Spring 02012, the City of Costa Mesa had been experiencing a decline in
sales and property tex revenues nlong with an increase in expenditures, resulting in difficult
decisions for the City Couneil. Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER, as
members of the City Cquncil, supported a pian for oulsourcing some city services, suggesting a
charter city ballot préposal beliﬁiﬁated, to address ;Lhe problerm. Prior to then, the Coste Mesa
City Council had been embroiled in contract negotiations with the CMPOA UNION, regarding
the pension and benefits schedule of the Costa Mesk Police Department. Plaintifs JAMES
RIGHEIMER and STEVE MENSINGER had taken the position that these areas needed to be
addressed 5o &8 to assist the City of Costa Mesa in achisving budget-balancing objectives.

15, The CMPOA UNION was directly opposed to this position, and actively lobbied
in an atternpt o make Plaintiffs JAMES RIGBEIMER and STEVE MENSINGER change their
positions, which they refused to do. The CMPOA UNION retained LACKIE as its agent and

representative to further its interests with respect to contract nagotia;ﬁons with the City of Costa

7.
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Mesa, With knowledge of the CMPOA UNION, LACKIE hired BIG GIANTS and LANZILLO
as its agents and representatives to assist in firthering the objectives of its retention by the
CMPOA UNION, In such capacities, the CMPOA UNION, LACKIE, BIG GIANTS and
LANZILLO were acting in coocert, according to en explicit common plan and scheme.

LACKIE'S “PLAYBOOK” FOR POILICE UNION REFRESENTATION

16.  LACKIE drafted and published a “Playbook™ ta its websife sometime before
August 0f 2012. It contains a section entitled “Negotiations Afier Impasse,” which lays out in
detail its methodology and strategy regarding police union negotiation after impasse. The

commplete text of the gecti onis pasted below:

Former Cops Defecding Current Ones
Home | Association Leadership Training | Negotiations

Negotiations After Impasse

Associarion Options -

In pearing up for negotiations, hopefully your association has developed
some political ties with members of your governing body, Now is the time
those political endorsements, favors, and friendships come into play. When
negotintions reach an impasse, the asgociation will have options which may be
utilized simultaneously, or one befors the other.

Political Option .

As most association Jeaders already kaow, associations should be selective in
their battles, However, this does nol mean that the sssociation should roll over for
everything eitber, Assoclation respect (by the employer) is prined over years of
activns or inactions. Associations who rarely, if ever, take things to the mat or
challenge the cmployer grin little respect at the bargaining table or
elsewhere, The flip side is also true, Those mssociations that battle over every
minor issue may be seen as ag association that simply cannot be pleased, so why
bother. While it is & fine line, somewhere in the middle is where you want 1o be,
The association should be like a quiet giant' in the position of, “do as I ask
and don’t piss me off.” Depending on the circumstances surrounding the
negotiations impasse, there are varions tools available to an association to put
political pressure on the decision makers, A few things to keep in mind when
utilizing these tools ere the following:

Public Messape

Always keep this in mind. The public could care less about your pay, medical
coverage and pension plan, All they want to know is “wheat is in it for them.”
Any public pesitions or statements by the associetion should always keep that
focus, The message should always be public safety first. 'You do not want wege

! This imperztive in LACKIE's Playboak, that & POA be like a “guigt eiant,” {8 informative. Plaintif assert it is no
mere  ¢oincidence that LANZITLO chose to nams his privete iovestipative firm BIG GIANTS

INVESTIGATIONS—it evidences goals of LACKIE, BIG GIANTS and LANZILLO and BIG GIANTS, 1o carry
out plens derived directly from the Playbock. '

-8
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increases for vourselves, but simply to attract bettsr qualified candidates and to
keep more experienced officers from lerving.

The Future

Also keep in mind thai once the fight is over, you and your members wil? still be
working there. Avoid activiies where one or just 8 few members are invelved
whe can be singled out for retaliation, Always keep in mind your department
policies and the law. You should be in very close contact with your
association’s attorney during these times to ensure you are not going to get
yourself or any of your members in trouble. For associations in the Legal
Defense Fund, please keep in mind thet concerted labor activity should always be
discussed with the LDF Trustees prior to the activity to ensure coverage,

Letthe Debate Begin
Again, the ideas listed below are not in any patticular erder. Just as in your use-
of-force guidelines, you can start with simple verbal commands or jump to o

higher level, based on the circumstancdes. 3

Keep in mind that mosi of these tools are nof fo deliver your message to the

public but are designed te shmply get the decision makers info giving in to
your position.

*Storm City Council — While an association is at impasse, no city council or
governing board meeting should take piace where members of-your

association and the public aren’t present publicly chastising them for their
Iack of conceru for public safety.

*Picketing - Plan a few well organized picketing events. Keep these events spread
out to-avoid buming out your membership.

»Pyblic Appearances - During impasse, the association should make kmown at
every significant public event, such as parades, Christmas tree lightings, the
Mayor’s Gala and any other event of interest to the decision mukers, that the
association is upset about the lack of coneern for public safety,

«Newspaper Ads - Again, keep the messags focused on “public safety,”

*Billboards — Nothing seems to get more aftention than a billboard entering

the city limits wiich reads that crime is up and the City could care less aboat
vour safety. .

»Websites — GardenGroveSucks, corm was & big hit,

«Job Fgir — Gefting your members to apply at a large local agency, which causes
an mflux of personnel file checks by background investigators always sends a
strong sipnal. Keep this for last, s some of your members may ultimately leave
BnywWaY.

*Work Slowdown — This involves informing your members to comply closely
with Department policy and obey all speed limits. It also involves having
members do thorough investipations, such as canvassing the entire neighborhood
when teking a 459 repert and asking for a back-up unif on most calls, Of courss,

exercising officer discretion In not issuing citations and making arrests is also
encournged.

G
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»Blue Flu - This one is very rarely used and only in dire circumstances, As with
ell of these, please consult your association’s attorney before even discussing
this issue with your members.

~Public Ridicule — Blunders by the City Manager, Mayor, or City Council
members or wasteful spending should be highlighted and poinied out to the
public at every opportunity,

Referendinn / Ballot Inifiatives — Getting the public to vote for 8 wage increase
is seldom going to fly, however, as a pressure tactic, seeldng petitlon to file a
referendum en eliminafing the City Manager’s position for a full time elected
mayor may cause the Cify Manager to rethink his or her pesition.

«Muilers ~ Apzin, the message should be for “public safety” in getting the public
to aftend city council meetings and to call the City Commeil members (preferably
at home) {o chastize them for their inaction.

*Campaigning — If any members of the governing body are up for election,
the association should begin actively campaipning egainst them, apain for
their lack of concern over public safety. If you are in 8 non-electon year, make
political flyers which you can explain will be mailed out the following year
during the election season.

*Focus on an Individual - Avoid spreading your epergy, Focus on a tity
mapager, eonncilperson, mayor or police chief and keep the pressure up watil
that person assures you his loyalty and thep move on fo the next victim.

*Press Conjferences — Bvery high profile crime that takes place shiould result in
the association’s uproar st the governing body for not having enough officers on
the street, which could have avoided the incident,

Of course, other ideas that cops come up with arc very imaginative. Just keep in
mird, the idea is to show the decision makers that the public favors public safety
and it will onty harm their public support by not prioritizing you and almost
cqually as important, te lef them knovw that next time they should agree with
you much soener. (Emphasis added) (Exhibit “A" to Complaint).

- DEFENDANTS IMPLEMENT “PLAYBOOK” STRATEGY IN AUGUST 22,2012
“INCIDENT” INVOLVING PLAINTIFF JAMES RIGHETMER

17.  Playbook strategy advises: *Sterm Cily Council — While an association is at

imnegse, ne cify eouncil or geverning beard meeting showld take place where members of
your associaiion and the public aren’t present publicly chastising tﬁem for their lack of
concern for public safety, |

18,  OnAugust 21, 2012, several citizens® attended a Coste Mesa City Council
meeting and complained of blight and lawlessness on Ford Road—a small strest on the west side

of Costa Mesa. The gist cf the complaints was that the city needed more police officers to deal

2 Plaintiffs are mmaware of the troe identities of theve citizens et this fime.
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with crime. One speaker stated & *police officer” hed instructed him to go to the City Council
meeting to complain, Plaintiff JAMES RIGHEIMER stated he perceived the parade of citizens
and complaints es = atternpt by the CMPOA. UNION to “shake[] down” the Costa Mesa City
Council and hold them hostage. He publicly criticized LACKTE’s Playbeok tactics. Plaintiffs are
informed and believe, and on that basis allege, that in 2010, tﬁe CMPOA UNION and LACKIE
drove a billboard around the City of Costs Mesa, advertising a website that was created to show
Plaintiff JAMES RIGHEIMER's past financial woes, On August 21, 2012, Plaintiffs JAMES
RIGHEIMER end STEVE MENSINGER zssembled a team of city officials to tour Ford Reoad
the next day, to teke note of its condition and improvements, in response 1o tBé days’ activities,

13.  The next day, on August 22, 2012, in the early afiernoon, Plaintiffs JAMES
RIGHEIMER and STEVE MENSINGER. and the team of ¢ity officials toured Ford Road to take
note of its condition and improvernents,

20.  Playbook strategy advises: “Associations should be sefective in their buttles
{...] Associations whe rarely, if ever, take thinps fo the mat er challenge the employer pain
little respect at the bargaining table or elsowhere. [...] The association should belike a

guiet giant in the position of, “do as ¥ ask and don’t piss wme off.”

21.  Playbock strategy informs: “[T]here are varjous topls available to an

association to put political pressure on the decision makers. {...] You shonid be in very

close contact with your association’s attorney during these times to ensure you are not

poing to get vourself or any of vour members in trouble.” “[M]ost of these toels are not to —
deliver your message to the public buf are designed to simply get the decision makers fnto
giving in to your position.”

22.  Playbook strategy dictates: “Focus on an Individual — Aveid spreading

your energy, Focus on a city manager, conncilperson, mayor or police chief and

keep the pressure up until that perspn assures vou his loyvalty and then move on to

the pext victim.” “[Tlbe idea is to [...] let them know that next time they should

agree with you much sooner,”

1
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AUGUST 22, 2012 “INCIDENT”

23.  Paragraphs 23-27 describe what shall be defined for the remainder of the
Complaint as the “INCIDENT.” _

24, After the tour of Ford Road, Plaintiffs JAMES RIGHEIMER and STEVE
MENSINGER drove a few blocks awey, to Skosh Monahan’s—a bar/restaurant on the east side
of Costa Mesa owned and operated by fellow coumcilmember GARY MONAHAN. Plaintiffs
JAMES RIGHEIMER and STEVE MENSINGER sat in the bat/restavrant and each drank a
single Diet Coke and nothing else, for which Plaintiff JAMES RIGHEIMER paid and pbtained a
computerized receipt. After finishing their drinks, it was late afternoon and Pleintiffs JAMES
RIGHEIDMER &nd STEVE MENSINGER drove to their respective homes in their separate motor
vehicles. 7 '

25, After Plamtiff JAMES RIGHEIMER arrived 2t his home in Costa Mesa, less than
four miles away, parked in the garege and entered his residence, a City of Costa Mesa Police

Officer nameg KHA BAO, who has reoeived public recogrition on several cecasions for his

| extremely high drunk driving arrest record, arrived at the home. He asked Plaintiff JAMES

RIGHEIVER if he had been drinking aleohol, to which, Plaintiff JAMES RIGHEIMER replicd
“ng,” because in fact, he had not. Officer BAO then requested that Plaintiff JAMES
RIGHEIMER perform a field sobriety test, designed to determine whether he had been pperating
a motor vehicle while intoxiceted. Plaintiff JAMES RIGHEIMER complied, &s his wife and
children stood by and observed. His children, distranglt, asked if their “daddy was going to be
arrested and go to jail.” Officer BAO informed Plaintiff JAMES RIGHEIMER that he had
passed the test, and authorized him to carry on with ds effairs.

26.  After Officer BAO authorized Plaintif JAMES RIGHEIMER 1o carry on with his
business, Pleintiff LENE RIGHEIMER noticed Officer BAO walldng down the street towards a
vehicle that was parked at the end of the cul-de-sac, and saw him talk to the driver of the vohicle.

She told Plaintiff JAMES RIGHEIMER what she saw. Plaintiff JAMES RIGHEIMER exited the
home to go speak with the officer,

-12-
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27.  PlainffLENE RIGHEIMER witnessed the cer, a white KIA, eftempting to drive

away while her busband was attempting to speak to the police officer and the driver, She walked

into the street and signaled to the driver, a middle-aged man with & goatee, to stop the car. He

stopped the vehicle and Plaintiff LENS RIGHEIVER approached the driver’s door while the
rnen rolled down the window, The man stated “Are you stending in front of my car fora
reason?” She told the man, “Yeeh, I'd like to know who you are,” The man frowned, said “oh
please,” and spcd off in the vehicle, neerly hitting Plaintiff LENE RIGHEIMER, swerving 1o
miss her foot—the car came 5o close to her that ghe feit the heat of the tire and wing of the car’s
movement g5 it passed, putting her in imminent fear of grave bodily harm, At the time, Plaintiff
LENE RIGHEIMER believed the driver intended to, and was going to mn her over, Plaintiff
LENE RIGHEIMER noticed the vehicle was a white KIA with no license plates, It had markings
indicating that it whs from Riverside, Plaintiffs are informed and believe, and on that besis allege
that man in the car was Defendant LANZILLO.

28.  Plaintiffs allege the foregoing August 22, 2012 meident Iwas orchestrated
by Deferndants, against Plajnﬁffé, as part of their routine “Playbook™ strategy, for the
purpose of violating Plaintiffs’ civil dghtsand illegally coercing Plaintiffs JAMES
RIGHEIMER and STEVE MENSINGER inte political action in favor of the CMPOA
UNION.

23, Plaintiff JAMES RIGHEIMER passed the field sobriety tests. He possesses a
computerized receipt for the two Diet Cokes he and Plaintiff STEVE MENSINGER. imbibed on
Aungust 22, 2012. Video from the bar/restanrent shows he was oot “sturnbling” when he left the
bar/resturant, and was not drinking alcoholic bevernges therein. A later sistement by the Costa
Mesa Police Department states “The officer made contact with the driver, identified as City
Council member Jim Righeimer, and determined that Mr. Righeimer had not been drinking and
was not under the influence,”
it
fif
it
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PLAINTIFFS LEARN THE TRUE FACTS SURROUNDING THE INCIDENT
30.  Inthe days that followed the INCIDENT, Plaintiffs discovered, partially through

investigative efforts of the media, the true nature of events leading up to and comprising the
INCIDENT. ‘ _

31,  On August 24, 2012, the O.C, Register referenced a 911 tape thet identified
Defendant LANZILLO ag a caller who reported Plaintiff RIGHEIMER to lew enforcement the
afternoon of the INCTDENT, for ellegedly driving while intoxicated, Defendant TANZILLO
stated he wes “following a possibly intoxicated driver.” He stated, “T think he’s DUIL ... He's
just swerving all over the road ... ¥ don't know what's wroog with him.” Defendant
LANZILYO stated he could be wrong but “shy take a chance?” He then told the 911 operetor
he did not wani to gét involved, He informed the 911 operator “When I pulled into & location; I
saw him coming out. I was meeting a friend over at some location, I can’t remember the
name of it now and I saw him like stumbling out of this Jocation [...] I don't know, maybe
he’s disabled.” Despite the 911 operator stating “Yeu don’t have to follow the vehicle if you
don't have ta,” Defendant LANZITLO continued to-follow Defendant JAMES RIGHEIMER,
listing off street names that he was passing. Defendant LANZILLO stated Defendant JAMES
RIGHEIMER drove 50 miles per hour down a residential street and ran a stop sign. He stated
“It's just ... he’s not staying in his lanes.” Plaintiff asserts at no time did he drive 50 miles per
hour dewn a residential street, run & stop sign, swerve in or out of any lanes, or stumble out of
the restaurant. The article noted Defendant LANZILLO eppearcd on Defendant LACKIE’s
website as its staff. The article stated DIETER DAMMIER, the Managing Partner and Agent for
Service of Process of Defendant LACKIE, confirmed that Defendent LANZITLO worked for
Defendant LACKIE as & privaie investigator,

32.  The seme day, ths President of Defendant CMPOA UNION,; JASON
CHAMNESS, emailed the O.C. Register, anncuncing it was “firing” Defendant LACKTE
because of ite agoressive tactics,

33, Also the same day, DIETER DAMMIER wrote, in an email to the O.C. Register,

on behalf of Defendant LACKIE, “I assure you, he was not employed or authorized to surveil

-14-
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(or de anything else to) Mr, Righeimer by this firm.” The firm then removed Defendant
LANZILLO from its website, DIETER. DAMMEIER's emai} continned, “While our firm does
have a‘reputation for being aggressive, we have learned to acclimate to the various clients
we represent, Given the hypef anti-public employee nature of the couneil in Cogta Mesn, it
is ynderstandable that any employee group there will have to go to great lengths to
accommodate them.” He wrote, “The reason we represent most POA's in L.A., Riverside
and San Bernardino countles is because police officers like and on oceasion regnire
agoressive representation.”

34,  Defendant LANZILLO, in a written statement from Defendant BIG GIANTS and
reported on August 28, 2012 by the 0.C. Register, stated “T was oot hired in any manner to
follow Mr, Righeimer or call in a traffie violation [} this was & spur of the moment
ohservation, which I decided to take action on without request from anyoune.” Contrary to
this claim, Plaintiffs are informed and believe, and on that basis allege that during the
INCIDENT, Defendarnt LACKIE (through DIETER DAMMEIER), the CMPOA, Defendant
LANZILLO and Defendant BIG GIANTS INVESTIGATION were in constant electronic
pommunication, Defendant LANZILLO's reported statement continues, “When I saw him leave
the bar it appeared to me by the way Mr. Righeimer was walking that he could be under
the influence or possibly jost disabled,” Defendant LANZILLO's reported statement then takes
issue with Plaintiff JAMES RIGHEIMER 's proof, via receipt, that he purcha.scd two Diet
Colkes—one for himself and one for Plain.ﬁff STEVE MENSINGER, during fhe II‘;TCIDENT.
Defendant LANZILLO's statoment argoes “We all know if you order a soda ortea ata
restanrant/bar, you only pay for one drink and the rest are free [,..] I'in sure {Councilman
Gary) Monzahan who provided the receipt for Mr. Righeimer didn’t even realize this when
he gave him the suspected receipt.” Defendant LANZILLO roiterated cornrpents he made on
the 911 call to the 0.C, Register, stating *As I continued to follow the SUV on the road he tras
not able to stay io the Iane he was driving in and his speed vas over the limit.” Defendant

LANZILLO then stated "I believe the Officer rezlized who the person was and thought it

was best to leave if alone.”

_15-

COMFLAINT FORE DAMAGES




47612

Ave., Suite 304
Telenhane' 9491 257-9694

, STEWART & FIRALDE
on Karman Ay
Iryine, California

MANLY

19100 V

35.  Defendant LANZILLO, in a staterent reported on August 28, 2012 by the Daily
Pilot, stated "I believe the officer realized who the person was and thought it was best to
leave it alone," Defendant LANZILLO seid, "T'his is apparent by [Righcimer's] ... behavior
that night and the bully he has become days after the incident.” ;

36,  Defendant LANZILLO spoke with en O.C. Register reporter on November 8,
2012, end his staternents were reported in an article published that date. Defendant LANZILLO
stated he was et the bar on the afterncon of the INCIDENT in an attempt to catch bar owner and
Councilman GARY MONATIAN in a compromising position with a woman who'd been sent
into the bar for at very purpose. Defendant LANZILLO stated he was there to gather “dirt” on
Plaintiff STEVE MENSINGER as well, Defendant LANZILLO stated, “I do this stuff every
day ... to other people it focks Wroﬁg ... but it’s not illegal, You ever watch ‘Cheaters’?”
Plainiiffs are informed and believe, and on that basis allege Defendants schemed to follow
Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER on August 22, 2012 and illeggtly
entrap them through the use of Defendunt LANZILLO and 8 woman.

37,  Defendant LANZILLO stafed, in an arficle reported by the Daily Pilot on
November 9, 2012, that he was hired to “tail” and “gather dirt” on councilmen STEVE
MENSINGER and GARY MONAHAN on the day of the INCYDENT—that he was “sent” to the
establishment, with a womaxn, to see whether either councilmember would “behave
inappropristely.” Defendant LANZ]’.LLO gtated the woman sat at & table in the establishment,
smiled at GARY MONATAN and interacted with him as he poured whiskey. The woman wes
wearing a low-cut top. GARY MONAHAN ignored the women's overtures, Surveillance video
from the establishment, taken at the time, shows the woman enter the bar behiﬁd PlaintifT
TAMES RIGHEIMER. Defendant LANZILLO denied being familiar with Plaintiff JAMES
RIGHEIMER before reporting him to the police as an alleged drunk driver.

LACKTE REMOVES PLAYBOOK FROM I'TS WEBSITE

38, After the INCIDENT, LACKIE removed the Playbook from its website, In its
place, the website now containg the following statement; “This portion of the material has
been removed from the website. 'What was intended fo be informational, historical and

-16-
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educational material has been misconstrued by some as advice on negotiations "tactics."

Accordingly, te avoid the misperception, the information has been removed.”

POLITICIANS FROM QTHER LOCAL COMMUNITIES HAVE BEEN SUBJECTED
TO LACKIE'S, BIG GIANTS’ AND LANZILLO'S “PLAYBOOK” TACTICS AS WELY,

39.  City councilmembers from other cities around Southern California have recently

come forward to criticize Defendant LACKIE's “Playbook™ tactics, used against them, as well,

Councilmembers from the cities of El Monte, San Dimas, Buena Park, Montelair and Dthexl’
locations have made similar ellegations, The San Gabriel Police Management Group wrote, of its
city’s associafion; “[LACIGZE’S} tactics have become reckless and their methods, delivercd
throogh their attorney, are designed to bully and intimidate.”

PLATNTIFFS' DAMAGES

40.  Plaintiffs have suffered extensive physical, psychological and emotional damage
due {o the actions of Defendents CMPOA UNION, LACKIE, BIG GIANTS eznd LANZILLO
arising from the INCIDENT, which continue to this day, .

41. At the time of the INCIDENT, Flairtiff JAMES RIGHEIMER knew that he and
the City Council bad publicly teken positions that were contrary to the position of the CMPOA
UNION, which he knew was represented by LACKIE, and he Jnew about LACKIE's Playbook
tactios, Plaintiff JAMES RIGHEIMER also knew that be was not infoxicatsd, that had not
imbibed any elcoholic beverages or intoxicants that day, did not break any traffic rules when
driving from Skosh Monazhan's to his home, and had dene nothing to werrant inquiry by Costa
Mesa Law enforcement. Plaintiff immediately believed he was being “set up” by Defendants and
ferred for his life and the life of his family, espéciaﬂy because he knew the polics officer who
came to his home, dressed in uniform, was carrying a loaded firearm, likely possessed & taser end
pepper spray, and was acting under the color of authority. As a result of the INCIDENT, Plaintiff
JAMES RIGHEIMER experiences anxiety, humiliation, embarrassment, nervousness, fzar,
gleeplessness and worTy. He lives in constant fear for the well-being of himself and his family—

thet he and his family are being followed or *set up” by Defendants, through the us.e of law
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enforcement-related agents with wespons, Licenses to carry them, specialized knowledge of
police tactics, end extensive contacts with the law enforcement community. Plaintiff JAMES

RIGHEDVIER has suffered damage to his business reputation in the community as a result of the

{ INCIDENT.,

N

42, Plainiiff LENE RIGHEIMER has suffered physical, psychological and emotions]
damage es a result of the INCIDENT. Plaintiff LENE RIGHEIMER lives with constent worry,

| ermbarressient, fright, humiliation, sleeplessness, anxdety, and fear for the well-being of herself

and ber femily. She lives in constant fear of she and her family being followed or “sef up” by
Defendants, through the use of law enforcement-related agents with weapons, licenses to carry
them, specidlized knowledge of police tactics, and extensive contacts with the law enforcement
cornmunity, She has suffered damege 10 her business reputation in the community es a result of
the INCIDENT,

43.  Plamtiff STEVE MENSINGER has seffered physical, psychological and
emotional damage as & result of the INCIDENT., Plaintiff LENE RIGHEIMER lives with
constant worry, embarrassment, fright, bumiliation, slegplessness, anxiety, and feer for the well-
being of himself and his family. He lives in constant fear of being followed or “set up” by
Defendants, through the use of law enforcement-related agents with weepons, licenses to cary
themn, specialized knowledge of police tactics, and extensive contacts with the law enforcement

community, He has suffered damape to his business reputation in the community as a result of

‘the INCIDENT.

44, Defendants interfersd, through actual or atternpted threats, imtimidation or
coercion, with Plaintiffs’ exercise or enjoyment of rights secured by the Constitutions of the
United States and State of California. Moreover, they interfered with Plaintiffs’ dght to be free
from violence and intiridation by threat of violence, against their persons or property, becauss
of political affiliation, cr position in a labor dispute, or becanse another pr:rso:h perceives them to
have one or more of those characteristics,

i
I
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PLAINTIFES ACKNOWLEDGE PORTIONS OF THEIR CLATMS ARE NOVEL

45. - Plaintiffs acknowledge the California Supreme Court’s holding in Hagberg v,
California Federal Bapk, (2004) 32 Cal.4th 39, 355, steting tort liability may only be imposed
Egainst a citizen, for a privileged report of criminal activity fo law enforcement personnel, if the
pleintiff can establish the elements of the tort of melicious prosecution. Plaintiffs, though this
lawsuit, allepe Defcn&ants arg ligble for injuries resulting from the 911 false INCIDENT report
by Defendant LANZILLO under a theory of malicions prosecution. Plaintiffs further allege
because the 511 false INCIDENT report was made with malice, by persons in the law _
enforcement and legal community with specialized khowledge 0f 911 call immurnities, and for
the purpose of viclating & duly-elected city official and his family’s constitutional rights, a
narrow exception to the privilege recognized by the Stupreme Court in Hagberg must be
recognized, allowing Plaintiffs to pursue tert theorics in addition to malicicus prosecution
against said Defendants. Further, Plaintiffs allege the statements made by Defendants, inchuding
Defendant LANZILLO, that }ie outside of the 511 false INCIDENT report, including the many
statements m@c to press outlets in the months that followed the INCIDENT, s well s the
tactics employed by Defendants that lie ovtside the 911 phone calf, do not fall within the
Hagberg holding’s privitege protection, as they were not reports to law enforcement of criminal

activity, made 10 a law enforcement agency, and are thus actionable under tort theories in

addition to malicicus proseeution,

FIRST CAUSE OF ACTION
NEGLIGENCE :
(By Al Plnintiffs Against ALL Defendants)

46,  Plaintiffs re-allege and incorporate by reference herein each an‘d every allegation
contained herein sbove as though fully set forth and brought in this cause of action. -

47, Plaintiffs allege that .prior to the INCIDENT, Defendants knew or had reason to
know that Defendants LACKIE, LANZILLO and BIG GIANTS hed or were capable of
wrongfully accusing Plaintiifs of committing crimey and/or violating their civil rights to further

Defendents’ political agends, becanse of their past history of such violations,

10.
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48. Defaﬁdan‘rs had a duty to exercise reasonable care in carrying out their business
activities directed towards Plaintiffs and their families, especially due toﬂlc nature of
Defendants’ employment and the potentially abusive actions their investigative agents can
underteke while camrving out their duties.

49,  Defendants breached their duties fo Plaintiffs, who werce foresesable victims
substantially certein {0 incur injury from Defendants’ lack.of ordinary cave, by hiring Defendants -
LACKIE, LANZILLO and BIG GIANTS and employing them in a anuer such as to
illegitimetely accuse Plaintiffs of committting crimes and/or to violate their civil rights.

50.  Defendauts’ sbove-noted actions were the legal and proximate causes of physical,
psychological, emotional, and economic damages, and damage to their reputation Plaintiffs have
suffered and continue to suffer to this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to inour into the future, expenses for medical and
psycbological freetment, therapy, and counseling,

51,  As artesnlt of the above-described conduct, Plaintiffs suffered and continue to
suffer greet pain of mind and body, shoek, emotionel distress, physical menifestations of
emptional distress, embamassment, loss of self-esteem, disgrace, humiliafion, and loss of
enjoyment of Jife; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of Life; have and
will continue fo sustain less of eaming capacity; have and will continue to suffer damage to their
business reputaﬁon; and have incurred and will continue to inour expenses for medical and |
psychological treatment, therapy, end counseling, They have also suffered economic business
loss &s & result.

52, In subjecting Plaintiffs to the wrongful treatment described herein, Defendants
ected negligently and in disregard of Plaintiffs® rights, entitling Plamtiffs to damages in a sum 1o
be shown according to proof,
lit
i
i
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SECOND CAUSE OF ACTION
' NEGLIGENT HIRING / TRATNING / SUPERVISION / RETENTION
(By All Plaintiffs Against Defendants CMPOA UNION, LACKIE and BIG GIANTS)

53.  Plaintiffs re-aliege and incorporate by reference herein each and every allegation

contained berein above as thouph filly set forth and brought in this canse of action.

34,  Plaintiffs allege that prior to the INCIDENT, Defendants knew or had reason to
Yuow that Defendants LACKIE, LANZILLO and BIG GIANTS were unfit agents who had or
were capable of wrongfully accusing Plaintiffs of committing crimes and/or violating their civil
rights to furthex Defendants” political agenda, because of their past history of such violations.

55,  Defendants owed FPlaintiffs a duty to properly hire, train, retain, supervise and
discipline their employees and agents who they put inte direct contact with Pleintiffs and their
farnilies, incluﬁing private investigetors such as Defendants LANZILLO .and BIG GIANTS and
ﬁttomays soch as Defendant LACKIE, so &s to avoid unreasonable harm to Plaintiffe, Defendants
breachad their duty to properly hire, train, retain, supervise and discipline their employees and
agents, including private investigator Defendants LANZILLO snd BIG GIANTS, and attorney
Defendant LACKIE, so as to avoid unreasonable harm to Plaintiffs, specifically with respect to
the INCIDENT. Defendants failed to institute adequate safeguards to protect Plaintiffs, in
violation of Plainfiffs’ civil dghts, causing them injury.

56, Defendants breached their duties to Plaintiffs, who were foreseeable victims
substantially certain to incur injury from Defendants” I.a.ck of ordiqary care, by hiring Defendants
|LACKIE, LANZILLO and BIG GIANTS and employing them in a mermer sich asto
illegitimately actuse Plaintiffs of corumiting crimes ond/or to violats their civil rights.

57. Defendants’ abova-nute.d actions were the leps! and proximate cavses of physical,
psychologicai, emotional, and economic damages, and damage to their reputation Plaintiffs have
suffered and continve to suffer to this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to incur into the firture, expenses for medical and
psychological treatment, therapy, and counseling,

58, As=aresulf of the sbove-described condact, Flaintiffs suffered and continoe to
suffer grest pain of mind and body, shock, emotional distress, physical manifesiations of
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emotional distress, cmbarrassrﬁent, loss of self-esteemn, disgrace, humiliation, and loss of
enjoyment of life; beve suffered and continue to suffer and were prevented and will continue to
be prevented from performing deily activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of camning capacity; have and will continue to suffer datnage 1o their
business reputation; and have incurred and will sontinue to inctr expenses for medical and
psychological treatment, therapy, and counseling, They have also suffered economic business
loss a5 & result, |

59.  In subjecting Plaintiffs to the wrongful treatment deseribed hersin, Defendants
acted neglipently and in disregard of Plaintiifs’ rights, entitling Plaintiffs to damages in & sum to

be shown according to proof.

THIRD CAUSE OF ACTION
NEGLIGENT ENTRUSTMENT OF AGENT
(By All Plaintiffs Against Defendants CMPOA UNION, LACKIE and BIG GIANTS)

60.  Plaintiffs re-altege and incorporate by reference herein cach and every ellegation
contained herein above as though finlly set forth und brought in this cause of action.
61.  Plaintiffs allege this causs of action for negligent entrustment of apents pursuant

to authority clarified in Nobel v, Sears, Roebuck & Cp. (1573} 33 Cal.App.3d 654,

62.  Plaintiffs sllege that prior to the INCIDENT, Defendants knew or had reason to
know that Defendants LACKTE, LANZILLO and BIG GIANTS were unfit agents who had or
were capable of wrongfully accusing I"aintiffs of committing crimes and/or violating their civil
rights to further Defendants’ political zgenda, because of their past history of such violations,

63.  Defendants negligently, in breach of their duties to Plaintifls, emploﬁred and
entrusted power and authority to Defendants LACKTE, BIG GIANTS and LANZILLO, who they
knew, or had reason 1o know were unfit agents and were likely to use their position of awthority
in & manner invelving unreasonable risk of hamm 1o others, including Plaintiffs, for the purpose
of violating their civil rights. _

64.  Defendants designed the oppressive tacties 1o be used agninst Plaintiffs in the
INCIDENT ﬂnmﬁgh use of the Playbook mentioned herein, and exercised the.requisite control
over Defendants LACKIE, BIG GIANTS and LANZILLO so to further and accomplish
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Defendents’ wrongfu) and unlawful objectives, Defendants had a duty to not expose Plaintifs
end the general public to Defendants LACKIE, BIG GIANTS and LANZILLO, who they knew
or had reason to know posed a danger to others, based upon thelr previous actions, coployment
and personnel record.

65.  Defendents bregched their duties to Pleintiffs when they exposed Defondents
LACKIE, BIG GIANTS and LANZILLO o Plaintiffs, in the course of their employment, when
Defendants knew or had reason 1o know they would engage in behavior or tactics involving
unreasonable risk of harm to Plaintiff and others, for the purpose of violating their civil dghts,
The harm 1o Pleintiffs fom these actions of Defendants was reasonably forese;eabla and
sufficiently likely to cavse Plaintifis damage,

(66, Defendants breached their duties to Plaintiffs, who were foreseeable victims
substantially certain to incur injury from Defendants’ lack of ordinary care, by hiring Defendants
L.ACKIE, LANZILLO and BIG GIANTS and employing them in a manner suchi a5 10
illegitimately accuse Plaintiffs of committing ctimes and/or to violate their civil dghts,

67.  Defendants’ above-noted actions were the legal and proximate.ceuses of physical,

psychological, emotionnl, and economic damages, and demags to their reputation Plaintiffs have

suffered and continue to suffer o this day. The actions of Defendants have also resulted in
Plaintiffs incurring, and will require them to incur into the future, expenses for medical and
psychological treatment, therapy, and covmseling.

68.  Asaresulf of the above-deseribed conduct, Plaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotionel distress, embemessmuent, loss of self-esteem, disgrace, humiliztion, end loss of
enjeyment of life; have suffered and continue to suffer end were prévented and will continue to
be prevented from performing daily activities and obtaining the full erjoyment of life; have and |
will continue to sustain loss of earning capacity; have and will coutinue to suffer damage to their
business reputation; and have incurred and will continue to ingur expensss for medical and

psychological treatment, therapy, and counseling, They have also suffered economic business

loss as a result,

3.
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69.  In subjecting Plaintif¥s to the wrongful treatrment described herein, Defendants
acted nepligently and in disregard of Plaintiffs’ rights, entitling Plaintiffs to demages in a sum to
be shown according to proof.

FOURTH CAUSE OF ACTION

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (ITED)
{By All Plaintiffs Against ALL Defendants)

70.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
centained herein ebove =5 though fully set forth and brought in this ceuse of acton,

71.  Defendants' conduet, directed towards Plaintiffs, as descﬁbed herein, especially
with respect to the ]NCIDENT, WS OUTageous andlsxtreme and beyond the bounds of conduet
tolerated by civilized society. It was carried out intentionally, or wonton disregerd of the
probabilit}" of cansing Plainﬁﬁs to suffer ernotional distress,

72,  Any reasonable person would nct expect or tolerate Defendants’ conduct towards
Plaintiffs, as alleged herein.

73, Defendants’ above-noted actions were the legal end proximate causes of physical,
psycholo gicél, emotiongl, and economic damages, and damags to their reputation Plaintiffs have
suffered and continue to suffer to this day. The actions of Defendants have Ell;[) resulted in
Plaintiffs incurring, and will require them to incur into the fiture, expenses for medicsl and
psychological treatment, therapy, and sounseling,

74, As aresulf of the above-described conduct, Plaintiffs suffered and contimie to
guffer preat pail.n of mind sud body, shock, émotiona] distress, physical manifestations of
emc;ﬂonal distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue o suffer and were prevented and will continue to
be prevented from performing daily activitics and obtaining the fall enjoyment of life; have and

will continue to sustain loss of carning capacity; have and will continue to suffer damage to their

- business reputation; and have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling, They have also suffered econornic business

loss As a result.
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75. The above-described conduct of j)cfcndan‘ts was willful, oppressive, malicious and
despicable in that 3 was intentional and done in conscious disrsgard of the rights and safety of
Plaintiffs, and was camied out with a conscious disregerd of Plaintiffs’ right to be fee from such
tortious behavior, such as to constitute oppression, fraud or melice pursuant to California Civil

Code section 3254, entitling Plaintitfs to punitive damages agamst Defendants in an amount

appropriate 10 punish and set an example of them, as well ss compensatory dameges in 2 sum to

be shown according o proof, and other such relief as the court deems proper.

‘ FIFTH CAUSE OF ACTION
VIOLATION OF RIGHTS, (Violation of Bape Act): CTVIL, CODE
{By Plaintiffs JAMES RIGHEIMER and STEVE MENSINGER Only Against ALL

Defendants)

76.  Plaintiffs re-allege and incorporate by reference herein each and every allegation

contained herein above as though fully set forth and broyght in this cause of action.

77.  Defendants’ actions, as alleged herein, have had and will continue to have a
chilling effect on these Plaintiffs’ civil dghts, including citizen participation in government and
fiee speech,

78,  During Pla:'.ntiffs’ public service for the City of Costa Mesa, Defendarts engaged
in oppressive and unlewful tactics, including but not limited to, the use of threats, intimidation,
harassment, violence, and coercion in order to prevent or infrings, or attempt to prevent or
infringe, upon Plaintiffs JAMES RIGHEIMER's and STEVE MENSINGER's constitutional
rights under the First, Fourth, Fifth, Ninth, and Fourteenth Amendments of the United States
Constitution to peaceably assemble and speek freely; 1o be free from unwarranted search and
seizure; 1o due process of the law, to privacy; to be free from imposed stipmas or disabilities
which foreclose Plaintiffs’ freedom to take advamtage of employment opportunitizs; Flaintiffs’
righit to be free from discrimination because of political affiliation; end generalty, Plaintiffs” right
to enjoy and camy on their lives fres from wrongfid aﬁd unwarranied intrusion from those
seeking to Lharm them in their person and interfere with their property interests, In addition, these

actions were contrary to Plaintiffs’ civil rights guaranteed under the Constitution of the State of
California.
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79.  Defendanis® wrongfnl conduct was intended to, and did successfully interfere
with Plaintiffs’ Constitutional Rights to peaceably assemble and speak freety; to be fres from
tnwerranted search and seizure; to due process; to privecy in oue’s personal affairs; to be free
from imposed stigmas or disabilities which foreclose Plaintiffs’ freedom to take advantage of
smployment. opportunities; and generally, Plaintiffs’ right to enjoy and carry on their lives free
from wrongfal and unwarrented intrusion from those seeldng to harm them in their person or
pr0peﬁy.

80,  Defendarts unlawfully and wrongfully used, or employed others to wrongfully
use thresats, intimidatioml barassment, violence,. and coercion over Plaintifs’ person, to which
Plainti¥s had no relief except to submit 10 the Defendants® wrongful threats, iﬁthnjdation,

barassment, ﬁnlance, and coercion, which rendered Pleintiffs’ submission involuntary.

81.  Defendants’ above-noted actions were the legal end proximate causes of physical, -

psychological, emotional, and economic damages, and damage to their reputation Plaintiffs have
suffered and continue 1o suffer to this day. The actions of Defendants have als-o resutted in
Plaintiffs incurring, and will require them to incur into the futnre, expenses for medical and
peychological treatment, therapy, and counseling,

$2.  As aresult of the above-deseribed conduct, Pleintiffs suffered and continue to
suffer preat pein of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarressment, Joss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of tife; have end
will continue to sustain loss of earning capacity; have and will continue to suffer damage to their
business reputation; and have incurred and will continue to incur expenses for medical and
psychologicel treatment, therapy, and cotmseling. They have also suffered economic business
loss as a result,

B3.  In subjecting Plaintiffs to the wrongfil treatment described herein, Defendants
acted willfully and maliciously with the intent {o harm Plaintiffs, and in conscious distegard of

Pleintiffs' rights, entitling Plaintiffs to compensetory damages in 2 sum to be shown according to
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proof, emotional distress damages in & sum fo be shown according to proof, punitive and/or
exemplary damages, attorney’s fees, other damages pursuant to Civil Code section 52(b)(1), and
a temporary restraining order or a preliminary or permanent injunction ordering Defendants to
refrain from conduct or activities as elleged in the INCIDENT, stating “VIOLATION OF THIS
ORDER IS A CRIME PUNISHABLE UNDER SECTION 422.77 OF THE PENAL CODE,”

and other snch relief as the court deems proper.

SIXTH CAUSE OF ACTION
VIOLENCE OR INTIMIDATION (Violation of Ralph Act): C C.P. 851.7
{By Plaintiffs JAMES RIGHEIMER and STEVl)EN MENSINGER Onty Against ATL
Defendants

84.  Plaintiifs re-allege and {ncorporate by reference herein each and every allegation
containcd herein above as though fully set forth and brought in this cause of action,

B85, Defendants’ actions, as alleged herein, have had and will continuq ic have a
chilling effect on these Plaintiffs” civil dghts, including cifizen participation in government and
free speech,

86,  During these Pleintiffs’ public service for the City of Costa Mesa, Defendants
initiated, motivated, and wrongfully instigated violence end intimidation y threat of viclence
aga.iﬁs‘t these Plaintiffs, against their persons or property, because of their political affiliation or
on account of their contrary position in a Jabor dispute, or becanse Defendants perceived them to
have ona or morte of those characteristics.
| 87,  Defendants unlawfully used force upon Plaintiffs, for the purpose of interfering .
with and attempting to interfere with PlaintifT's Constitutional Rights under the First, Fourth,
Fiftk, Ninth, and Rourteenth Amendments of the United Statss Constitution to peaccably
assemble end speek freely; to ber free from unwarranted search and seizure; to due process of the
law; to privecy in one’s personal affairs; to be free from imposed stipmas or disabilities which
foreclose Plaintiffs’ freedom to teke advaniage of employment opportunities; end generally,
Plaintiffs’ nght to be free from discrimination based upon political affiliation, and be free from

illegal end oppressive conduct because of ongoing labor negotiations with Defendants; end for
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those reasons, Defendants violated Plaintiffs’ Constinttional R.{ghts and Civil Code section
52.1(b),

88,  Defendants’ wrongful conduct was done maliciously &nd for the purpose of
inflicting emotional, psychological and physical injury upon Plaintiffs, Such il will wes
premised upon Plaintiffs’ political affiliation and actial or perceived adverse position in a labor
dispute,

89.  Defendants’ above-noted actions were the lepal and proximate causes of
Plaintiffs’ physical, psychologicnl, emotional, and economic damages, and damage o their
reputation, which they suffered and contirme to suffer to this day. The actions of Defendants
have also resulted in Plaintiffs incwrring, and will require them to incur into the future, eﬁpensr:s
for medical and psychological treatment, therapy, and counseling,

90.  Asa result of the above-described conduct, Plaintiffs suffered and coniinue to
suffer great pain of mind and body, shock, emotional distress, physics] manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and contimue to suffer end were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjpyment of life; have and
w;n'll continue to sustain loss of earning crpacity; have and will continue to suffer damege to their
business reputetion; and heve incurred and will continus fo incur expenses for medical and
psycholo gwa.I trcatmeni, therapy, and counseling, They have also suffered sconomie business
loss s a rcsuii. ‘

91.  Insubjecting Plaintils to the wrongfu! treatment described herein, Defendants
acted willfilly and meliciously with the intent to harm Plaintiffs, and in conscicus disregard of
Plaintiffs” rights, entitling Pleintiffs to compersatory damages in a sum to be shown according to
proot, emotional distress demeges in a sum to be shown necording ta proof, punitive and/or
exemplary damages, attorney’s foes, relief In the form of & pérmenent or temporary Injunction,
resiraining order, or other order against Defendants necessary to ensure Plaintiffs’ and others’

full enjoyment of rights as described herein; and other such reliel as the court de=ms proper.

H
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SEVENTH CAUSE OF ACTION

CIVIL CONSPIRACY
(By All Plaintiffs Against ALL, Defendants)

92,  Plaintiffs re-allege and incorporate by reference herein each and every aliegation

conteined herein above as though fully set forth and brought in this cause of action,

93.  Defendants, as herein allcged, in their ipdividu.al and collective capacities,
endeavored to znd did meke an unlawfnl agreement to coerce, infimidate, essautt and harass
Plaintiffs in an effort to wrongfolly obtain Plaintifs’ submission to their demands, 1o which
Defendants committed at teast one overt act by cuercing,' infirnidating, agsaulting or haressing
Plaintiffs, in fiztherance of the egreement. As a resnlt, Plaintiffs have suffered harm, and will
contimue to suffer harm from Defendants’ unlawful, oppressive and wrongful conduct.

94,  Defendants engaged in the formation of the conspiracy, individually and
coliectively, and had an agreement to commit wrongful acts upon Plaintiffs, including but not
limited to, pursuing and harassing Plaintiffs, calling the legal authorities to file false reports,
assauit Platntiffs, and coerce, barass and intimidate them.

95,  Defendants participated in conspiracy, individually and collectively, and
committed at least one overt and wrongful act in furtherance of the intent of the conspiracy,
including but not limited to, pursuing and harassing Plaintiffs, calling the Jegal suthorities to file
false reports, assanlt Plaintifls, and coerce, harass and intimidate them,

86,  As aresult of Defendants’ wrongful conduct, Plaintiffs has, and rill continue to,
sustain damage resuliing from Defendants® wrongful conduct and operation of the conspiracy.

97.  Defendants’ above-noted actions were the legal and proximate causes of
Plaintiffs’ physical, psychologicel, emotional, and economiic damages, snd demage to their
reputation, which they suffered and continue to suffer to this dey. The ections of Défendants
have also resulied in Plaintiffs incurring, and will require them to incor ioto tﬁa future, expenses
for medical and psychological treatment, therapy, and counseling,

68.  As aresult of the above-described conduct, Plaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotiona] distress, physical manifestations of

emotionzal distress, embarrassment, loss of self-esteem, disprace, hurniliation, and loss of

20,
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enjoyment of life; have suffered and continue to suffer and were prevented and will continue to
be prevented from performing daily activities and obtaining the full enjoyment of lifs; have and |
will continue to sustain loss of earning capaeity; have and will continue to suffer damage to their
business reputation; end have incurred and will continue to incur expenses for medical and
psycholopical treatment, therepy, and counseling. They have also suffered economic business

loss as a resutt,

89,  In subjecting Plaintiffs to the wrengful trestrent described herein, Dafcudan-ts

‘mcted willfully and maliciously with the intent $o harm Plaintiffs, and in conscious disregard of

Plaintifs’ rights, entitling Plaintiffs to corapensatory demages in a sum to be shown according fo
proof, emotional distress damages in 2 sum to be shown according to proof, punitive end/or

exemplary damages, attorney's fees, and other such relief as the court deems proper.

EIGHTH CAUSE OF ACTION
MALICIOUS PROSECUTION -
(By Plaintiif JAMES RIGHEIVER Only Against ALL Defendants)

100.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contatned lierein above as though fully set forth and brought in this canse of action.

101,  During Plaintiff JAMES RIGHEIMER s public service for the City of Costa
Mesa, Defendants injtieted legal action agrinst Plaintif, through the INCIDENT, which eny
reasonable legal professional would regard es totelly and completely without merit, The legal
action was terminated in Plaintiff JAMES RIGHEIMER's favor based on the complete lack of
evidence and probable cause. The legal action wes initiated by Defendants for the wrongful and
melicious purposs of injuring Plaintiff JAMES RIGHEIMER,

102, Defendants wronghitily pursued, harasssd and oppressed Plaintiff JAMES
RIGHEIMER and improperly initiated and commenced police action against Plaintiff JAMES
RIGHEIMER {or the purpose of pressuring and coercing Plaintiff JAMES RIGHEIMER into
political action in their favor, in violation of his civil rights, to gain advantage in a political and

labor dispute.
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103, The allegations made by Defendants in the legal action were knewingly false,
based upon & fraudulent police report and acousation, without any reliable personal knowledge
thereof, or verifiable facts in suppcrt-of the wrongful olaim, -

104, Defendants' false allegations resulted in the prior action being ferminated, almost
immediately, in Plaintiff JAMES RIGHEIMER's favor beceuse the prosecuting party detsrmined

the prior action lacked merit end, if pursued further, would wnquestionably result in a decision in

favor of Plaintiff JAMES RIGHEIMER based upon the merits of the case.

105,  Defendants’ wrangful conduct lacked any probable cause, and any reasonable
attorney would regard Defendanis actions as totally and completely without merit,

106. Defendants possessed malice, ill will or an improper purposs, whether expressed
or implied, when inftiating the prior action sgainst Plaintiff JAMES RIGHEIMER.

107. Asaresult of the above-described conduct, Plaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emofional distress, embarrassment, loss of self-csteem, disgrace, humiliation, and loss of
enjoyment of life; have suffered and continee to suffer and were prevented end will continpe to
be prevented from performing daily activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of eaming cepacity; have and will continue to suffer damape to their
business reputation; and have Incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling: They have also suifered ec‘onomic business
loss ns a result.

108. Insubjecting Plaintiff JAMES RIGHEIMER fo the wrongful treatment described
herein, Defendanits acted willfully and maliciously with an intent io harm Plaimtiff
JAMES RIGHEIMER, and in conscious disrcgard of Plaintiff JAMES RIGHEIMER s rights,
entitling Plaintiff JAMES RIGHEIMER fo compensatory damages, punitive and/or exemplary
damages, attorney’s fees, and other such relief as the court deems proper,

il
i
t
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NINTH CAUSE OF ACTION .
UNFATR BUSINESS PRACTICES: B&P.C, §17200
(By All Plaintifis Against AY.L Defendants)

109.  Plaintiffs re~allepe and incorporate by reference hersin each and every allegation

contained herein above as though fully set forth rad brought in this cause of action.

110. Indoingthe ﬁngs alleged herein, Defendants acted unlawfully and unfairly in
cenducting their business, which resulted in injury to Plaintiffys as well as Celifornia consumers
in general,

111, Defendants’ wrongful conduct inctuded, but was not limited to, making
knowingly false and defamatory allepaiions a1gs,'msi Plaintffs, conspiring 1o hilarm Pleintiffs,
assaulting Plaintiffs, all of which hammed Plaintiffs, for the prrpose of coercing political action in
Defendants” favor, adversely affecting Plaintiffs, Califomia consumers and offending public
policy. '

112, Defendants’ unlawful conduct included, but was not limited 1o, instances of
falcely accusing Plaintiffs of facts Defendants knew to be untrue, conspiring to injure Plaintiffs,
filing & false police report, defaming Plaintiffs, violating Plaintiffs® Constiutional rights, as well
as other illicit activities.

113, Defendants’ conduct was unfair to Plaintiffs, as well as the Celifornia general
public because it offends public policy, and Defendants” business practice of intimidating,

- harassing and extorting public officiels is iremoral, unethical, oppressive, unscrupulous and
substantially injurious to 'laintiffs and the general public. o '

114.  Asaresult of the above-described conduct, Plaintiffs suffered and continue to
suffer preat pgin of mind and body, shock, emotional distress, physical manifestations of
emetional distress, embarrassment, loss of self-esteem, disgrace, humiliation, end loss of
enjoyment of life; have suffered and continue to sufter and were prevented and will contimue to
be prevented from performing daily activities &nd obtaining the full enjoyment of life; have and
will continue to sustain loss of earning capacity; have and will contnue to suffer demage to their

business reputation; and have incurred and will comtinue to incur expenses for medical and
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psychologica] frestment, therapy, and coﬁnselinga They nave also suffered economic business
loss s & result.

115, Insubjecting Plainfiffs {o the wronghul treatment described herein, Defendants
acted willfully and maliciously with an intent 1o harm Plaintiffs, and in disregard of Plaintiff's
rights, entitling Plaintiff to injunctive relief pursuant to California Business and Professional

Code section 17203, restoration of monjes or property aequired by Defendants’ unfair

competition pursuant 1o Celifornia Business and Professionat Code section 17203, and other

such relief as the cowrt desms proper.

- TENTH CAUSE OF ACTION
ASSAULT
{By Plaintiffs JAMES and LENE RIGHEINMER Only Against ALL Defendants)

116.  Plaintiffs re-allege and incorporate by reference herein each and every allegation
contained herein above as though fully set forth and b.rought in this cause of action.

117, Defendants, in doing the things herein alleged, including but not Jimited to,
intending tp directing and encouraging apent-Defendant LANZILLO to drive a motor vehicle gt
a high rate of speed at Plaintiff LENE RIGHEIMER, was intended 10 and did place Plajntiff
LENE RIGHEIMER in imminent apprehension of grave bodily harm, or was intended to place
Plaintiff LENE RIGHEIMER in imminent apprehension of such contact.

118, Defendants, in doing the things herein alleged, including but not Hmited to,
intending to directing and encouraging a law enforcement officer to arive at the home of
Fleinfiff JAMES MGPEMK and make contuct with him, was intended to and did place
Plaintiff JAMES RIGHEIMER in imminent apprehension of grave bodily harﬁx, ot was intended
to ptace Plaintiff JAMES RIGHEIMER in imminent apprehension of such contact,

119, Defendants, in doing the things herein alleged, including but not limited to,
dirccting and encouraging agent-Defendant LANZILLO to drive his motor vehicle recklessly
towards Plaintiff LENE RIGHEIMER, and pursue, with fraudulent intent, Plaintiff JAMES
RIGHEIMER, calling the authosities on hirn, resulting in the police removing Plaintiff JAMES
RIGHEIMER from of his home, and forcefully and under duress, submit him to an unwarranted
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use of force upon his person and property, put Plaintiffs into imminent apprehension of such
contast, and such was infended to put Plaintiffs into imminent apprehension of such contact

120. Indoing the things berein alleged, Plaintiffs JAMES RIGHEIMER rnd LENE
RIGHEIMER were put into imminent apprehension of harmful or offensive contact by
Defendants, end Plaintiffs actnally belisved Defendents had the ability to make harmfial or
offensive contact with Plaintiffs’ person.

121. Becanse of Defendants” position of anthority and dominance over Plaintifs while
attermpting to inflict fear and injury upon Plainiiffs, and Plainﬂffs‘-strained mentel and emotional
state at the time, Plaintiffs were unablé to and did not give mesningful c;‘:'nsent io such acts,

122. In doing the things herein alleged, Defendants vinlated Plaintiffs' right, pursuant
to Civil Code section 43, 1o be protécted from bodily restraint or harm, and from personal ingult,
In doing the things herein alleged, Defendants vielated their duty, pursuznt to Clvit Code section
1708, to abstain from injuring the person of Plaintiffs or inﬁ'iug'ing,upén their rights.

123, Defendants’ above-noted actions in harassing, threatening, and menacing
Plaintiffs JAMES RIGHEIMER. and LENE RIGHEIMER were the proximate and legal causes of
physical, psychelogical, emotional, and economic damapes Plaintiffs have suffered and continue
to suffer {o this day. As a result of the above-described conduct, Plaintiffs suffered and continue
to suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, emberrassment, loss of self-esteem, disgrece, bumilistion, and loss of
enjoyment of life; have suffersd and continue to suffer and were prevented and will continue to
be prevented from performing daily activities ond obtaining the full enjoyment of life; have and
will continue to sustain loss of earning capaoity; have and will continue to suffer damage to their
business reputetion; and have incurred and will continue to incur expenses for medical and
psychological freatment, therapy, and counseling. They have alzo suffered econamic business
loss es & Tesult,

124, The sbove-described conduct of the Defendants was oppressive, malicious and
despicable in that it was intentionel and done in conscious disregard for the rights and safety of

Plaintiffs, and was carried out with a conscious disregard of Plaintiffs’ right 1o be free from such

34

COMPLAINT FOR DAMAGES




Suite 00

Tsvine, Californiz 92612
Tetenhaue: (9491 252-9991%

MANLY, STEWART & FINALDI

19100 Von Kerman Ave,

10

11

12
13
14
i5
16
17
1B
19
20
21
22
23
24
25
26
27

tartious behavior, such as to constitute oppression, frand or malice pursuant to Califomia Civil
Code section 3294, entitling Plaintiffs to punitive damages ageinst Defendants in an emount

appropriate to punish and set en exemple of them, and compensstory damages.

ELEVENTH CATSE OF ACTION
INVASION OF PRIVACY: FALSE LIGHT
(By Plaintiff JAMES RIGHEIMER Only Against ALL Defendants)

125,  Plaintiffs re-allege and incorporate by reference hersin each and every ellegation
contained herein above as thaugh fully set forth and brought in this canse of action.

126. Defendants’ wrongful, oppressive end unavthorized actions es alleged herein
invaded Plaintiff JAMES LENE RIGHEIMER’s ight to privacy and plaoed Piainsiff TAMES
RIGHEIMER in a faise light in the public eye to whick the Defendemts knew, or recklessly
disreparded the falsity of the publicized fact, and the false light in which the Plaintiff was placed,
and Defendants’ acted with a high degree of ewareness thet the statemenis were falss, The false
light into which Plaintiff FJAMES RIGHEIMER was placed was that of a person who violates
traffic roles, drives drunk and disrepards laws of the Staie of California. This is especially
dameging due to the fact that he is a duly-clected public official.

127. Defendants’ wrongful and unauthorized invasion of Plaintiffs’ privacy was
disserninated to the public in general through various news and media outlets, and such was
received by alarge nunber of persons who knew of Plainfiff,

128. Defendants’ wrengful end unauthorized invasion of Plaintiffs’ privecy was an
unfair end inaccurate depiction of the PlaintfY, and was done in erder to place Plaintiffs’
character and reputation m a false light tc the public,

129, Defendants’ wrongfid and unauthorived conduet placed Plaintiff in & fajse light
which was 5o offensive as to shock the community’s notions of decency; was extremely
offensive to Plamtiff, and would be considered to be highly offensive to a reasonable person.

130,  Defendants knew, yet acted in complete disregard of the false and misteading

allegations pertaining fo Plaintif’s character and fraudulently alleged violation of lew, and the

false light in which the Plaintiff would be placed. Defendant acted purely out of hatred or {1l will

toweard Plaintiff when placing Plaintiff in an injurious and oppressive false lght.
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131, Defendsnts' intentionally and unlawfully Iaccused Pleintff of ﬁolaﬂng a stefute
out of spite, i) will and oppression, which constitutes a facially libelous statement (1ibe] per se).

132, Defendants’ above-noted actions were the proximete and 1c§d causes of physical,
psychological, coaotional, and ecopomic damages Plaintiff has suffered and continues to suffer to
this day. As a result of the above-described condust, Plaintif suffered and continues to suffer
great pain of mind and body, shock, emotional d:istrcs_s, physical manifestations of emotional
distress, embarrassment, loss of self-esteem, disprace, humiliation, and loss of enjoyment of life;
has suffered and continue to suffer and were prevented and will continue to be prevented from
performing deily activities and obtaining the filll enjoyment of life; hes and will continue to
‘sustain {oss of earning capacity; has and will continue to suffer damage to his business
reputation; and has incurred and will continue to incwr expenses for medical and psychalogical
treetrnent, therapy, and counseling. He hasg also suffered econormnic business loss as & result,

133. Insubjecting Plaintiff to the wrongful treatment deseribed herein, Defendants
acted willfully and maliciously with the intent to harm Plaintiff, and in conscious disregard of
Plaintiff"s rights, entitling Plaintiff to compensatory damages, general damages pursuant to Civil
Code soction 48a(4)(a), special damages pursnant to Civil Cede section 48a(4)(b), punitive
and/or exemplary damages, end to such other relief as the court deems proper,

TWELFTH CAUSE OF ACTION
-INVASION OF PRIVACY: INTRUSTON UPON SECLUSTON
(By Plaintiffs JAMES and LENE RIGHEIMER Only Against ALL Defendants)

134, Plaiﬁtiffs re-allepe aﬁd incor‘pors,te by reference he.r-ein eac'h‘and gvery allegation
contained herein above as though fully set forth and brought in this cause of action.

135.  Defendants intontionally and with ifl will, intruded upon the solitude, ssclusion,
private affairs or concerns of Plaintiffs JAMES and LENE RIGHEIMER, in a rnenner that was

" oppressive and extremely offensive to them, and such behavior and conduct would be highly

offensive to & reasonable person.

136, Defendants’ wrongful conduct, including but not limited to, the assault and
battery alleged herein by Pleintiff JAMES RIGHEIMER viclated Plaintiff's right to be free from
intrusion into his private affairs, rud Defendants’ violeted Plaintiff's reasonable expectation of

-36-
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seclusion or solitude in his business affairs, privacy pertaining {o personel matters of and
concerning Plainfiff, to use his personal vehicle without fear or wrongful intimidation, and
remeain peacefnlly and without anxiety, fear and terror in his personal residence.

137. Defendants’ conduct wes willful and intentional, and did fntrude upon Plaintiff's
reascnable expectation of seclusion or solitude in his business affairs, privacy pertaining to
personal matters of and concerning Plaintiff, to use his personal vehicle without fear or wrongfial
intimidation, and reside peacefully and without anxiety, fear and terror in his personal residencs,

138, Defendants’ conduct violated Plaintiff's right to privacy, to live his life in
seclusion, and to be free from discrimination and oppression, end has prejudiced and deprived
Plaintiff of his personal liberty pertaining to these rights.

139, Defendants’ deceptive practices and unauthorized intrusion was highty offensive
to Plaintiff, and such deceptive practices and unsuthorized intrusions would be highty offensive
10 a Teesonable person

140,  Ag aresult of the above-deseribed conduct, Plaintiffs suffered and continue to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of sell~esteem, disgrace, humiliation, and loss of _
cnjojrmcnt of life; have suffered and continue to suffer and were prevented and will continus to
be prevented from performing da.ﬂy activities and obtaining the full enjoyment of life; have and
will continue to sustain loss of eamning capaciiy; have and will continue 1o seffer damags 1o their
business reputation; and have incurred and will continue to incur expenses for medical and
psychological treatment, therapy, and counseling, They have also suffered economice business
lose as a result.

141, In subjecting Plaintiffs to the wrongful treatment described herein, Defendants
acted willfully end maliciously with the infent to harm Plaintiffs, and in conscious disregard of
Plaintiffs’ rights, entitling Plaintiffs to compensatory damages, damages resulting from
Plaintiffs’ sustained and ongoing emotional distress, punitive, exemplary and/or treble dGamages

in an amount to be shown sccording to proof, and any other relief the court mﬁy desm proper,

it
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TEIRTEENTH CAUSE OF ACTION
DEFAMATION: SLANDER; CIVIL CODE § 46

(By Plaintiff JAMES RIGHEIMER Ouly Against ALL Defendants)
142,  Plaintiffs re-aliege and incorporate by reference herein each end every allegation

contzined herein above as though fully set forth and brought in this cause of action.

143,  Defendants made orel defamatory representations pertaining to Plaintiff JAMES
RIGHEIMER's PI;I]JDI‘ted violation of the California Penal Code that were disseminated by
mumerous media outlets, which directly injured Plaintiff's business and professiopal reputation,
and caused, s a natural consequences of the defamatory staferments, actual damage to the
FPlaintiff.

144, The slanderous statements made by Defendants were knowingly false and
intended to cause herm to Plaintiff, and thus give rise to Defendants’ liability for defamation,

145.  There is no applicabie privilege to Defendants’ defamatory staterents,

i46. The publication of Defendants’ defamatory statements was made intentionally
and knowingly, and thereafter disseminated to persons other than Plaintiff and Defendant,

147, The Defend;mts' defamatory staternents were spoken of and concerning Plaintiff

JAMES RIGHEIMER.

148.  The Defendants' statements were knowingly and falsely cherging Plaintiff with a
violation of the Californta Pensl Code. '

149, The Defendants possessed knowledge that the.statements were false, or recklessly
disregarded the likelihood the statemants were false, yet Defendants acted with s high degres of
awareness that the statements were false,

150.  The statements are facially defamatory,

151, Defendants' above-noted actions were the proximate and legal‘causes of physical,
psychological, emotionel, and economic demapes Plaintiff has suffered and continues to suffer to
this day. As & result of the above-described conduct, Plaintiff suffered and continues to suffer
great pain of mind and body, shock, emotional distress, physical manifestations of emotional
distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of enjoyment of life;
hes suffersd and continue to suffer and were prevented and will continue to be prevented from

-38-
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performing daily activities and obtaining the full enjoyment of life; has and will continue to
sustain loss of eanﬁng capacity; has and will continue to suffer damage to his business
reputation; end has incrrred and will continue to incur expenses for medical and psychological
treatment, therapy, and counseling. He has elso suffered economic business loss as a result.
152, In subjecting Plaintiff to the wrongful treatment deseribed herein, Defendants
acted willfully and maliciously with the intent 1o harm Plaintiff, and in conscious disregard of
Plaintiff’s rights, entitling Pleintiff to compensatory damages, special damages, punitive
darnages, en award of money judgment for dsfamation per se, nominal darneges in a sum to be

shown according to proof, any other relief the court may deem proper.

FOURTEENTH CAUSE OF ACTION
DEFAMATION: LIBEL
(By Plaintiff JAMES RIGHEIVER Only Against ALL Defendants)

153, Plaintiffs re-allege end incorporate by reference herein each and every allegation
contained herein above as though fully set forth and brought in this cause of action.

154, Defendants made one or more false and unprivileged publications, specifically the

alleged and false viotation of the Califomia Penal Code, which was made in & fixed

representation to the eye, which exposed Flaintiff to hatred, conternpt, ridiculs, disgrace, which
cansed Plaintiff to be shunned end aveided, npnd had  tendency 1o injure Plaintiff in his -
ocoupation,

155. Defendants’ publication was false, and Defendants knew it to be vntrue, yet acted
with a high degree of awareness thet the statements were falze.

156, Defendants’ defamatory publication was not privileged.

157. Defendants’ defametory publicetion wes made and trantsmitted in fixed form, and
was thereafter disseminated by several media outlets in fixed form.,

158, Defendants’ defamatory statements were made of and concerning the Plaintiff.

159. Defendants’ stetement was alleging a violation of the California Pepal Code and
thus defamatory on its face, and exposed PlaintifY to hatred, contempt, ddicule, disgrace, caused

Plaintiff te be shunned or aveided, and injured Plaintiff in his occupation,

30,
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160. Defendants kmew the defamatory statements were fzlse, and acted with e high -
degree of awareness that the statements were falsc.

161. As a resuli of the above-described conduct, Plaintiff suffered and contimues to
suffer great pain of mind and body, shock, emotional distress, physical manifestations of
emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
enjoyment of life; has suffered and continue to suffer and were prevented and will continue to be

prevented from performing daily activities and obtaining the full enjoyment of life; hes and will

continue to sustain loss of eerning capacity; has and will continue to saffer damage to his

buginess reputation; and bas incurred and will continue to ineur expenses for medical and

psychological treatment, therapy, and counseling. He bas also suffered economic business loss as
& result.

162. In subjecting Plaintiff to the wrongful treatment deseribed herein, Defendants
noted willfully and maliciously with the intent to harm Plaintiff, and in conscious disregard of

Plaintiff’s dghts, entitling Plaintiff to compensatory damages, special damages, punitive

. damages, norninal damages, an award of money judgment for defamation per se, and other relief

the court may deem proper.

FIFTEENTH CAUSE OF ACTION
DELACLATORY /INJUCTIVE RELIEF
(By All Plaintiffs Against ALL Defendants)

163,  Plaintiffs re-allege and incorporate by reference heljeiﬁ each and every allegation
contained berein above as though fully set forth and Erdught in this cause of action,

164.  An actual controvergy exists between Plaintiffs and Defendants relating to the
legal rights and duties of the respective parties, and Defendents’ alleged violations relative to
Plaintiffs’ rights.

165,  Plaintiffs contend that:

a Defendents [ack a right to defane and asgault them, victate their civil
rights, conspire against them, or otherwise injure Plaintiffs’ reputation and
standing in the community;

b, The aforementioned acts of Defendants were performed out of malice,

spite, ill-will, cruelty and hatred, in order to harm, injare or otherwise
demage Pleintiffs’ rights, privileges and immunities;
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c. Plaintiffs-have the right to be free from interference or attempted
interference with Plaintiffs’ rights under the First, Fourth and Fourteenth
Amendments to be free from unreasonable searchk and selzure, fo be free
from unwarranied invasion of privacy, to be free from unwarranted
infringement upon Platutiffs’ right to employment and to be accorded due
process under the Califorrda Constitution

166. Plaintiffs are informed and believe, and on that basis allege that Defendants will

contend that:

B. They have a right fo make false, misleading and offensive statements
regarding Plaintiffs, with the intent to harm, injure and opprzas Plaintiffs
in such a way as to pressure them into submitting to the wants and needs
of Defendants, and those who Defendants represent;
b, They were not acting intentionalty, or in breach of any duty, law,
regulation or statutory boundary, and have a right 1o conduet their affairs
in a gimilar menner as to others in the community in a similar nature as the
facts alieped by Plaintiffs.
167. Plaintiffs secks a judicial declaration end determinetion that it be adjudged that
Defendants engaged in unfair business practices with the intent to infringe upon the

constitutiona! rights of Plainiiffs.

168,  Plaintiff seek injunctive relief to prohibit Defendants from conducting unlawful
business practices in a manner.similar to the facts and allegations presented hersin by Plaintiffs,

169,  Plaintiffs seek relief in the form of a permanent or temporary injunction,
restraining order, or other order against Defendants necessary to ensure Plaintiffs® and othets’
full erjoyment of fghts as described herein,

170,  Plaintiffs seek a temporary restraining order or a preliminary of permanent
infunetion ordering Defendants to refrain from conduet or activities as alleged in th;e INCIDENT,
stating “VIOLATION OF THIS ORDER IS A CRIME PUNISHABLE UNDER SECTION
42277 OF THE PENAL CCDE.”

WHEREFORE, Plaintiffs pray for-a jury trizl and for judgment agzinst Defendants as

follows;
EOR ALL CAUSES OF ACTION
1. For past, present and future damepes in en amount 1o be determined at triaf;
i
M
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2. For past, present and future special demeges, including but not Hmited to past,

present and future lost earmings, economic damages nd others, in an amount to be determined at

trial;
3. Any appropriaie statutory damages;
4, For costs of suit;
5. For an award of money judgment for defamation per se;
6. Punitive damapges, according to proof;
7.

For interest based on demages, as well as pre-judgment and post-judgment

interest 2s allowed by law;

8. For ettorney’s fees pursuant to California Code of Civil Procedure sections 1021,
gt seq., 52, et seq., or as otherwise allowable by law; ‘

9. Any appropriate punitive or exemplary damages against Defendants:

10, For declaratory and injunctive relief, and

11.  For such other and forther relief as the Court may deem proper,
Dated: Aupust 20, 2013

Aftormeys for Plaintiffs,
JAMES RIGHEIMER, LENE RIGHETMER
and STEVE MENSINGER,

42-

COMPLAINT FOR DAMAGES




L
0o

2612

ia 92

Karman Ave,, Suile #
Irvine, California

STEWART & EINALD

Talenhane: (9471 252-9900

ANLY,
19100 Yon

M
9

P R T R U VR

-~

10

11 )

12
13
i4
15
16
17
18
19
20

22
23
24
25
26
27

DEMAND FOR JURY TRIAL

Plaintiffs hereby respectfully request a jury trial.
Dated: August 20, 2013

Attormniys for
JAMES RIG]
apd STEVE MENSINGER.
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City of Cosfa Mesa RESERVE FOR FILING STaMP
CLAIM FOR DAMAGES _
TO PERSON OR PROPERTY ;
_ INSTRUCTIONS -
1. Excapt a5 ptharwise provided in the Callfornle Gevernment Code, dieims , .
for death, injury to person or to personal property must be fied not laler L ‘
than slx months afier the cooumenca (Gov, Code Ses. 811.2), Fle wfth’ Cl.n" Clark *-
7, Clalms for damages te real property mist be fles not later than one year City of Cosla Mesa ,
after the occumence [Sov, Code Baction 811,2). i 7 FF“‘D”“‘?‘. . C e
3, Provide correct and complels information. Clsim forms thay are unsigned . - Cosia Mesa CAR2E28™, ',
or have Insufiicient information wit) ba returned wilh no aclion takan, .. T14-754-5225 N '

4, Aftach separate sheels, lineeded, to give full delels. BIGN EACH BHEET.
, 5. PLEASE PRINT LEGIBLY USING BLACK OR BLUE.INK.

Trisis 8 [ NEW [ ] AMENDED Gl

Clalmant's Name: Costa Mesa Police Association Date of Birfh: hN(A Daytime Phone: {714 ) 754-5368
Claimani's Malling Address. _89 Falr Diive Cosia Mesa CA 32825
Numbar  Sires! : ApL No, City Staie  Zip

Give mamne, address and phone number to which you desire nofices or communlcation to be sent regarding this claim:
Name, David L, Martin, Wood Smith Henning & Berman, LLPrglationship; Attorney |

. Address; 5000 Birch Street, Ste. B500 Newpor Beach, CA 82660 Dayiime Phane: (948 Y757-4500
Mumber Stest Clty Skte Zp '

Date of incident: _8/20/13

Time of incident, " 9:21 AM

Was tnis incident reportad 10 a law enforcement agency? Yes[ ] No[X] f yes, whith agencylreporti#? =
Were paramedics calied? Yes[ 7 Ne[X] :

if yeg, name of agency/reporst?

Location of incident. State n as much detall es possible and attach photegraphs and diagram, If applicable ta this claim:
Address; 781 Wost Santa Ano Blvd, Santa Ana, CA 82701 Street  Santa Ana Bivd,

Crose-Sireat; Flower Street
The events giving rise to this claim éccured in and'around the City of Costa Mesa, The complaint discussed
beiow and attached hereto was filed In Orange County Superior Court, Clvii Compiex Divislon,

Describe the incident that caused this clalm: James Rishsimer, Lene Righeimer and' Steve Mensinger filed & Givil
_complaint against the Costa Mesa Police Association and other defendants on August 20, 2013 in Orange
County Superor Court {Carnplex Division). Plaintiffs’ complsint is broad and far reaching. It alleges misconduct
by police officers, who are employees of The City of Cosla Mesa. 7 '

fState why you believe the City is responsible. tdenfly Clly employes(s) Involved, if known, Give exacl end full deteils, alzsh
additional pages If necessary: See atimched letier.

WARNING: PRESENTATION FOR ALLOWANCE OR PAYMENT OF A FALSE OR FRAUDULENT CLAM, WITH ‘lNTENT
TG0 DEFRAUD, IS A GRIME PUNISHABLE AS A FELONY UNDER CALIFORMNIA PENAL CODE, SECTION 72.

(over) Revlssd 5114505



Staie amounl claimed, Failure to state emourt claimed will resak In cialm form being returned with no action taken. |
£ The armount ciaimes totas less than $10,000, Enler the amiounl claimed here: §

= The amount clelmed totals more than $10,000, bul not over $25,000 {this is a Limited Civil Case).
% The emount claimad is mora than 525,000 {is s not 3 Hnlted Civil Case).

List names and addrasses of all winesses who saw of may be able [o substantiate your claimi -

Narme: Offiser Kha Bao Address; CMPD - 99 Eair Drive, Costs Mesa, CA 82626 Phone; ____714-754-5368
Name: Address: L . Phone;
J Namet . : Aeidrees 4, -+ Fnone: B j

Are you clatming any injurles? Yes[ ] No ) Description of Injuies: No medical injurles are claimed.

Aftach medical bills and hst na rnes &nd addressss of al hospltals doumrs and medical providers you have seen:

name: Address: ' _ - - Phone:
Name: - Address: : : - o Phone:
‘Name: - Address: i : »_ Phone:

Are you cleiming any oroperty damape? Yes{ | No[x! Dastribe propery and attak:h sopies of free rapalr ést\ma lesor -

replacament inveices. if propetty s owned by another party, list comtact lnTcrrmEm::n for that party. No prope:ty damag i 18
claimed,

v

Are you claiming any loss of income? Yss] ] Nolx]
Naturs of job: - N/A

~Amourt of caim: Ng loss of income Is cleimed

Company Nama: NIA -_‘ : Address: _N/A

‘Bupervisor Name: _N/A rhene: WA

Descrina any other injury, loss, or damage that yeu have bncurred es a resutt of this eccident; and provide any addifiona!
Indormstion thet vou believe might bz helpful to the Uity in corsldering this dlaim; _Clalman! herehy tenders its defense and

indemnity to fhe_City of Gosta Meea related o Casy No, 30-2013-00870139, in Orange County Suparier Cour, Civil Complax
Division: Additional information is_contained in the atiached lettar. .

The persan signing this daim slates, under penalty of perjury, thet alt information and staferments made In the above Clalm
Against the Clty of Costa Mesa are TRLJE and CORRECT,

Juli3 o O A Mt

Date Signad Signature of Claimanl (or Guardian if Claiman! is a minor)
David Marin, Atlomey for Costa Mesa Police Assoicalion
WARNING: PRESENTATION FOR ALLOWANGE OR PAYMENT OF A FALSE OR FRAUDULENT CLAIM, WITH INTENT
TO DEFRAUD, IS A CRIME PUNISHABLE AS A FELONY UNDER CALIFORMNIA PENAL CODE, SECTION 72,




5000 Birch Streed, Sute 8500
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October 11, 2013

VIA FACSIMILE (714-754-5330) AND CERTIFIED MATII, RETURN RECELPT
REQUESTED

Tom Hatch, City Manager Costa Mesa City Council
City of Costa Mesa City of Costa Mesa
77 Fair Drive 77 Fair Drive
Costa Mesa, CA 92626 Costa Mesa, CA 92626
Re:  James Righeimer, et al. v, Costa Mesa Police Association, et al.
 Qur Client: Costa Mesa Police Association
Case No.: 30-2013-00670139-CU-CR-CXC

Dear Mr. Hatch and Costa Mesa City Councik

Please accept this correspondence as a follow-up to the tender submitted to the City of
Costa Mesa via certified mail on October 4, 2013 on behalf of the Costa Mesa Police
Association ("CMPA"™ for defense and indemnity of the above referenced matier. We
respectfully request that the City of Costa Mesa respond on or before October 18, 2013.

Plaintiffs James Righeimer and Steve Mensinger have recently unreasonably rejected
the CMPA's request tc dismiss the lawsuit as it relates to the CMFPA. It is clear that
plaintiffs have every intention to pursue their complaint against the CMPA, and by
virtue of their allegations, against employees of the City of Costa Mesa. As you know,
the CMPA is comprised entirely of employees of the City of Costa Mesa. The plaintiffs’
allegations against the CMPA are based on the alleged conduct of city employees
during the course and scope of their employment,

Please be advised, in light of the fact that the plaintiffs’ allegations attack employesas of
the City of Costa Mesa, it is our intent to work with the city in a cooperative manner to
refute these baseless allegations. To this end, on behalf of the CMPA, we are ready and
willing to provide you with any non-privileged information to assist the city with its
evaluation of the tender. Please let me know if you need any additional information,

Los Angeles + Glendale ¢ Ranche Cucamongz ¢ Riverside + Qrange County + Fresno + Northern Calliornla » San Diego
Denver + Phoenlx ¢ Las Vogns + Seatlle ¢ Portland



wooD SMITH
HENKNING & BERMAN LLP

Qur File No.: 10301-0001
October 11, 2013
Page 2

With respect to the CMIPA's prior request that James Righeimer and Steve Mensinger
recuse themselves from all discussions and actions contemplated or taken by the City
Council and the City of Costa Mesa with respect to the above referenced tender andlor
any issues impacted by the subject lawsuit, this correspondence shall serve as an
immediate demand that Plaintiffs Mayor James Righeimer and Councilmember Steve
Menstnger "cease and desist” from such conduct, Moreover, the CMPA respectfully
requests that the remaining city council members and all city employees "cease and
desist” from discussing the subject matter with Plaintiffs Mayor James Righeimer and
Coucilmember Steve Mensinger, In light of the upcoming City Council Meeting (Closed
and Open Sessions) scheduled for October 15, 2013, we respectfully request that the
City of Costa Mesa respond on or before close of business October 14, 2013.

For the reasons set forth in our correspondence dated October 4, 2013, it is wholly
improper for Plaintiffs James Righeimer and Steve Mensinger to discuss, influence or
take any action related o police officers who concurrently are mermbers of the CMPA.
Any action or inaction taken by Plaintiffs James Righeimer and Steve Mensinger

constitutes a conflict, as such conduct may directly and/or indirectly benefit plaintiffs
in their lawsuit.

As mentioned above, the CMPA looks forward to working with the City of Costa Mesa
in a cooperative manner to protect the brave men and women who serve the city as
police officers. Should you have any questions regarding the foregoing or need any
additional information, please do not hesitate to contact the undersigned.

Very truly yours,

WOOD, SMITH, HENNING & BERMAN LLP

By: wz— o -

DAVID L. MARTIN, E5Q.

LEGAL:05000-0102/2775%363,1
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October 16, 2013

VIA FACSIMILE AND 11.S, MAIL

Vince W. Finaldi, Bsq.
Manly, Stewart & Finaldi
19100 Von Karman Ave.
Suite 800

Irvine, CA 92612

Re:  James Righeimer, et al, v, Costa Mesa Police Association, et al.
Case No.: 30-2013-00670139-CU-CR-CXC

Dear Mr. Finaldi:

Thank you for your correspondence dated October 14, 2013, which is enclosed herewith
as Exhibit 1. Please be advised, although your unfounded personal attack that my firm
has committed ethical violations is undeserving and unworthy of a response!, in an
effort to work with you and your firm in a professional manner to resolve an apparent
misunderstanding, please accept this letter as our response.

Further Attempt to Violate CMPA's Constitutional Rights

First and forermost, your letter is troubling because it follows a pattern begun when
your clients filed their complaint, Your letter suggests that attorneys for the Costa Mesa
Police Association ("CMPA") and its members are precluded from communicating with
the City of Costa Mesa, Apparently your expectation is that the CMPA will keep the
City of Costa Mesa in the dark regarding the rights of their employees and the impact
that the litigation may have on the city. '

1 As you are aware, it is unethical and a party Is strictty prohibited from making threats regarding alleged
improper ethical behavior in order to obtain advantage in a civil suit. See California Rules of Professional
Conduct, Rule 53-300; see also Cohen v. Brown, {2008) 173 Cal.App.4th 302, 318.
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As explained in detail in our Anti-SLAPP motions, as it relates to my client, it is clear
plaintiffs' lawsuit is designed to chill the CMPA's valid exercise of its Constitutional
rights to free speech and petition?. The unfounded allegations of ethical violations in
your October 14, 2013 correspondence further confirm that the purpose of your client's
lawsuit is to prevent the CMPA from having an attorney represent its interests. This is
a violation of core dvil rights, and we will take all action necessary to counter such
conduct. See United Mine Workers of America v. llinois State Bar Ass'n, (1967) 389 U.S.
217.

As counsel for the CMPA, we have the right and obligation to communicate with the
City of Costa Mesa. We intend to continue to cooperate and communicate with the
City of Costu Mesa, including, but not limited to, keeping them apprised of the status
of the lawsuit. To this end, we have copied City Manager Tom Hatch and City
Attorney Tom Duarte on this correspondence. We will consult with Mr. Hatch and Mr.
Duarte regarding whom we should direct future correspondence to at the City of Costa
Mesa, We will also defer to Mr. Hatch and Mr, Duarte regarding whether or not they
believe a copy of this correspondence should be provided to the City Council, (We

believe this correspondence and the attachment should be provided to the City
Council.) ‘

No Ex Parfe Commmunications

In regard to your allegations of ex parte communications with a represented party, they
have no basis in fact or law. Rule 2-100 of the California Rules of Professional Conduct
contains an express exception for "Communications with a public officer, board,

committee, or body." CRPC 2-100(C)(1). As a result, there is no prohibition on
communications with the City of Costa Mesa or the City Council,

Moreover, Rule 2-100 only applies to parties to the litigation. See Matter of Dale
{Rev.Dept. 2005} 4 Cal. State Bar Ct.Rptr. 798, 804-807; see also California Practice Guide:
Professional Responsibility, Ch. 8-D (noting that Rule 2-100 "does ot apply to
situations where an attorney contacts a person who is represented by counsel but who
is not g party to the action,”) (emphasis in original)., As you are aware, the City of Costa

2 As you know, as it relates to my client, the CMPA contends plaintiffs' complaint is a "Strategic Lawsuit
Against Public Participation” ("SLAPP"). In response to the complaint, the CMPA has filed an Ardi-
SLAPP motion and reguested that the Court dismiss the lawsnit and enter judgment in favor of CMPA.
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Mesa is not a party to this action. Moregver, the City Council is not a party to the
litigation. James Righelmer and Steve Mensinger do not constitute the City Coundl;
rather, they are just two of five members on the council.

We also note that neither you nor your firm represents the City of Costa Mesa or the
Cily Council in this matter. In fact, by filing a lawsuit against the CMPA (whose
members are city employees), you, your firm, and your clients are adverse to the City of
Costa Mesa. Accordingly, we suggest that you stop communicating with the City of
Costa Mesa directly and direct any communication to their city attorney, including, but

not limited to, reviewing and responding to letters that are sent to the City of Costa
Mesa and the City Council.

Correspondence between CMPA and Costa Mesa

In your letter, you also incorrectly state that we "continue to directly address
correspondence to the Costa Mesa City Council directly. [sic]" Your accusation implies
that multiple letters have been sent to the Costa Mesa City Council, which is not correct.
Although it is rione of your concern, to be clear, we sent a-total of two letters. The first
was to the City Clerk of Costa Mesa. We were required under California Government
Code Section $45.4 and Section 2-183, et seg. of the Costa Mesa Municipal Code to submit
a claim to the City of Cosiz Mesa in order to tender our defense and indemnity in this
matter. Asa result, such communication falls within the exception contained in CRPC
2-100{C}3) for communications authorized by law. Moreover, the communication is

also permitted because neither the City Clerk nor the City of Costa Mesa is a party to
this action.

The second letter was sent to the City Manager and the Costa Mesa City Council. This
letter was sentt as a follow-up to our tender to the City. This comnmunication did not
violate CRPC 2-100 because it was a communication with "a public officer, board,
committee, or body" and because neither the City Manager nar the City Council is a

party to this action. Asa result, none of our communications have violated any ethical
duty or obligation.

Settlement Communications

In your correspondence, you also cite to California Evidence Code Section 1152, which
causes evidence of a defendant's willingness to compromise to be "inadmissible to
prove hig or her liability," The purpose of this statute is to prevent a plaintiff from
demonstrating liability by showing that the defendant was willing to reach a settlement.
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This section of the Evidence Code does not prohibit a defendant from accurately stating
that its request to be disrnissed from a lawsuit has been deried. Furthermore, contrary
to your assertion, in order to honor the privilege associated with settlement
communications, we did not disclose the letters.

At the conclusion of your letter, you indicate that you no longer have any "obligation to
respond to any future offer your client, or your office may present.” Although you are
free to choose how you want to practice law and what is in the best interest of your
clients, we respectfully remind you that Business & Professicns Code § 6103:5 requires
attorneys to “promptly communicate” to their clients all “amounts, terms, and
conditions of any written offer of settlement made by or on behalf of an opposing
party.” A similar obligation is imposed by CRPC 3-510.

In closing, our intent is not to engage in a letter writing campaign that wastes our
clients' respective resources and potentially burdens the City of Costa Mesa. In the
fufure, before you write accusatory letters, please pick up the phone and call to discuss
any issues or problems you perceive. To this end, we remain ready and willing to
discuss the issues referenced above in an in-peson ineetingoron the telephone.
Further, we intend to address these issues with the Court at the October 22, 2013, Status
Conference lo avoid any further miscommurication between our offices.

Once again, thank you for your cotrespondence and we look forward to working with
you to amicably resolve the apparent misunderstandings regarding my client's right to

commumnicate with the City of Costa Mesa.

Very truly yours,
WOOD, SMITH, HENNING & BERMAN LLF

N LA

SEYMOUR B. EVERETT, III
DAVID L. MARTIN

cc:  Tom Hatch; Costa Mesa City Manager (Via Facsimile and Regular U.S. Mail)
Torm Duarte, Costa Mesa City Attorney (Via Facsimile and Regular U.S. Mail)

Enclosure
LEGAT.10301-0001 /2777604.1
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VIA FACSIMILE & U.S. MAIL,
(945) 757-4550

David L. Martin, Esg.

Wood, Smith, Henmigen & Berman, LLP
5000 Birch Strest, Sujte 8500

Newport Beach, CA 02660-8136

Re:  Jurnes Righeimer, et al. v, Costa Mesa Police Association, et al.
Dear Mr. Martin:

Inoredibly, I haye just received a €opy of & letter you sent 1o ray clients directly in
connection with our representation ofithem. I enclose & copy for your referonce as Exhibit “A."
I'm drawing this matter to your attention because | believe you, and your firm, have engaged inn
cerlous ethical violation, and a violation of the Celifornia Rules of Professional Conduct and the
California Evidence Code.

Every lawyer understands that it js unlzwiul to directly communicate with & represented
party. You know very well that my office represents Tae Mayor, and The Mayor Pro Tem, in
comnecticn with serious claims against the Costa Mesa Police Officers Association, Despite that
fact, you continue to directly address correspondenta to the Coste Mesa City Council directly.
While T recognize the need for you 1o communicate your client's needs to the City, such
comrespondance should be directed to the Costa Mesa City Attorney who represents the Council,
not to the Counci] directly. Your letter vielates the rule apainst ex parte contact of a represented
party in two ways. First, the Couneil is represented by a City Attorney, Second, two of the -
counci] people are represented by this firm in litigation where you represent an adverse party.
Clearly you ire attempting fo influence their decision making and involvement i diis Urigetion
by contasting them directly. This conduct is wrong and unethical.

Addisonally, you and your office have elected in violetion of Evidence Code Section
1152 to attempt to introduce confidential settiement negotiations into an administative
proceeding. Not only doss that move violate the Jetter and spirjt of 1152, but, morcover,

\slsphione  BAD 267 8850
lol-fres’  BOD 7§ prel
fax 949 252 bpY

19100 Vo Karman Avenus, Stia 500
Irviva, CA 9R612
Wy manlysiswan,com
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unfortunately it demonstraies a willingness to flout and ignore the professional and ethical
oblizations of every attomey in Californiz. Given your doclsion to publicize settlement

. discussions, we will feel no obligation to respond to any future offer your client, or your office
may present, ‘

Thank you for your atiention to this very serious matter,

JCM:kaf
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October 17, 2013

VIA FACSIMILE (714.754-5330) AND CERTIFIED MAIL RETURN RECEIPT
REQUESTED : ,

Tom Hatch, City Manager Costa Mesa City Council

City of Costa Mesa City of Costa Mesa
77 Bair Drive 77 Balr Drive
Costa Mesa, CA 92626 Costa Mese, CA 92626
Ret  James Righeimer, ef al. v, Costa Mesa Polive Associntion, ef 4l,
Cur Client  Costa Mesa Police Association
Case Noa 30-2013-00670139-CU-CR-CXC

Dear Mr. Hatch and Costa Mesa City Council:

Please accept this correspondence as a follow-up to the tender sibmitied to the City of
Coeta Mesa via cerfified mail on October 4, 2013 on behalf of the Costa Mesa FPolice
Assoclation ("CMPA" for defense and indemnity of the above referanced matfer, We -
respectfuily request that the City of Costa Mesa respond on or before October 18, 2013.

Plaintiffs James Righeimer and Steve Mensingerhave recently unreasonably rejected
the CVIPA's request to'dismiss the lawsuit as it relates to the CMPA, Ttis clear that
plainiffs have every intenfion jo pursue thefr ¢complaint against the CvIPA, and by
virtue of their allegations, against employees of the City of Costa Mesa, As you know,
the CIVIPA is comprised entirely of employees of the City of Costa Mesa, The plaintiffs'
allegations against the CMPA are based on the alleged conduct of city employees
during the course and scope of their employment.

Please be advised, in light of the fact that the plaintiffs’ allegations attack employées of
the City of Costa Mesz, it is our Intent to work with the city In a cooperative manner to
.rafiibe these bassjess allegations, To this end, onbehalf of the CMPA, we are ready and
willing to provide you with any non-privileged Information to assist the clty with its
eveluation of the tender, Please lat me know if you need any additional Inforination,
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With respect to the CMPA's prior request that James Righeimer and Steve Mensinger '
rectise themselves from all discussions and actions contesmplated or taken by the City

Comscil aud the Clty of Costa Mesa with respect to the above referenced tender andlor

any issues impacted by the subject lawwsuit, this correspondence shall serve as an
immediate demand that Plrintlffs Mayor James Righetmer and Counciltember Steve
Mensinger "eeage_and desist” from such conduct, Moreooer, the CMPA respeotfully
reqiests that the remaining city coneil members and all city employees "cease and -
deafet! from die ougsing the subject matter with Plairtiffs Muyor Jarmes Righeimer and

Couctlbmember Steve Mensinger, In light of the upeoming City Council Meeting (Closed -

and Open Sessions) scheduled for October 15,2013, we respectfully request that the
City of Costa Mesa respoud on o7 before close of business October 14, 2013,

For the reasons set forth in our corespondence dated October 4, 2013, itds wholly
irproper for Plaintiffs James Righeimer and Steve Mensinger to discuss, influence or
take any action related to police officers who concuzrently are rnembers of the CMPA,
Any ection or inaction taken by Plaintiffs James Righelmer and Steve Mensinger
constiutes a conflict, as such conduct may directly and/or indirectly benefit plaintiffs
in thedr lawsult. '

As mentioned above, the CMPA looks forward to working with the City of Costa Mesa
in a cooperative rnanmer fo profect the brave men and women who serve the city as
police officers. Should you have any questions regarding the foregoing or need any
additional information, please donot hesitate to contact the undarsigned,

Very truly yours,

WOOD, SMITH, HENNING & BERMAN LLP

By: wzr j/ﬁt\ |

DAVID L. MARTIN, BSQ.

LEGAT05000-0102/2775163.1
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November 4, 2013

DELIVERED VIA EACSIMILE (714-754-5330) AND CERTIFIED MAIL RETURN
RECEIPT REQUESTED

Costa Mesa City Council Tom Hatch, City Manager

City of Costa Mesa City of Costa Mesa
77 Fair Drive 77 Fair Drive

Costa Mesa, CA 92626 Costa Mesa, CA 92626

Re: James Righeimer, et al, v. Costa Mesa Police Association, et al.
Our Client: Costa Mesa Police Association :
Case No.: 30-2013-00670139-CU-CR-CXC

Dear Mr. Hatch and Costa Mesa City Council:

Please accept this correspondence as further follow-up to the tender submitted to the
City of Costa Mesa via certified mail on October 4, 2013 on behalf of the Costa Mesa
Police Association ("CMPA") for defense and indemnity of the above referenced matter.
Additionally, please permit this correspondence to further follow-up on CMPA's
request that Mayor James Righefmer and Mayor Pro Tem Steve Mensinger recuse
themselves and cease and desist from participating in or influencing any action take by
the City Council with respect to the tender or related issues. We note that a month has
passed since the tender was made, and we have not yet received a response from the
City or an acknowledgement that it received our requests.

We recently learned Mayor James Righeimer and Mayor Pro Tem Steve Mensinger seek
to depose Costa Mesa Police Officers, including Kha Bao, Jason Chamness, and others
as it relates to alleged acts in the course and scope of their employment. They also seelc
documents from the CMPA related to actions taken by Costa Mesa Police Officers.
Enclosed herewith is a copy of the motion for discovery filed with the Court. The
information sought directly impacts the City of Costa Mesa and its employees.
Moreover, the depositions could impact ongoing police investigations. In light of the
plaintiffs’ allegations, the City must act to defend its employees against meritless claims.

Los Angeles + Glendale + Rancho Cucamonga Riverside + Orange County + Fresno ¢ HNorthern Califomia ¢ San Diego
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In their motion, Plaintiffs repeatedly make false accusations that the CMPA engaged in
criminal conduct. As you are aware, the CMPA is comprised solely of Costa Mesa
Police Officers. As a result, Plaintiffs are accusing Costa Mesa Police Officers of
engaging in criminal conduct. There is no basis for such allegations, which are an
affront to the brave men and women who serve Costa Mesa arid put themselves in
harm's way to protect its citizens. For a city's mayor and councilmember to falsely
accuse its own police force of engaging in criminal conduct is irresponsible and
poteritially dangerous. Moreover, it demeans the police force and damages the City's
reputation as a whole. False accusations of criminal conduct constifute slander per se.
(See Civil Code Section 46). Ironically, Plaintiffs are now engaging in the very conduct.
that they claim forms the basis of their lawsuit. There is no justification for Plaintiffs’
conduct, who apparently believe their false accusations are shielded by the litigation
privilege, which defense they seek to deny the parties in the underlying litigation.

In reaching a decision on the matters set forth herein, the City Council cannot be
influenced by Mayor James Righeimer or Mayor Pro Tem Steve Mensinger, who must
recuse themselves from any action taken by the City Council. Moreover, they must
cease and desist from any involvement in discussions with respect to the above
referenced tender and/or any issues impacted by the subject lawsuit. Further, we
repeat our request that the remaining city council members and all city employees, '
including, but not limited to, the City Manager and City Attorney, cease and desist
from discussing the subject matter with Mayor James Righeimer and Mayor Pro Tem
Steve Mensinger. '

Government Code Section 87100 states: "No public official at any level of state or local
government shall make, participate in making or in any way attempt to use his official
position to influence a governmental decision in which he knows or has reason to know
he has 2 financial interest.” Mayor James Righeimer and Mayor Pro Tem Steve
Mensinger have a finandial interest in the lawsuit they filed, in which they seek
recovery of monetary damages from the CMPA. Given their clear financial interest,
they are prevented from participating in or influencing the City Council's decision with
respect to the tender or any related matter.

Section 87100 not only prohibits Righejmer and Mensinger from participating In any
votes related to the litigation, it also prohibits them from observing any discussions of
the litigation and this claim, or having access to any information regarding the Council's
discussions. (Hamilton v, Town of Los Gatos, (1989) 213 Cal.App.3d 1050, 1058-59).
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Should Mayor James Righeimer or Mayor Pro Tem Steve Mensinger particip ate in aﬁy
manner in any City Council discussions or decisions regarding the subject matter, we
will have no choice but to pursue our client's rights under Government Code §91003.

We respectfully request that the City of Costa Mesa respond to CMPA's tender and
corresponding request for recusal at its earliest convenience. On behalf of the CMPA
and the men and women who serve the City of Costa Mesa as police officers, we remain
reading and willing to work in a cooperative fashion with the City of Costa Mesa to
defend its employees. Should you have any questions regarding the foregoing or need
any additional information, please do not hesitate to contact the undersigned.

Very truly yours,
WOOD, SMITH, HENNING & BERMAN LLP
e eep SN

SEYMOUR B. EVERETT, IIT
DAVID L. MARTIN

Enclosures

ce:  Tom Duarte, Costa Mesa City Attorney (Via Facsimile and Regular U.S. Mail)

LEGAL:10301-0001/2795341.1
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JOHN C. MANLY, Esa. (State Bar No. 149080)

VINCE W. FINALDI, Esq. (Stete Bar No. 238279)

MANLY, STEWART & FINALDI
19100 Von Karman Ave., Suite 800
Trvine, CA 92612

Telephone: (949) 252-8930

Fax: (949) 252-9991

Attorneys of Record for Plaintiffs,

JAMES RIGHEIMER, LENE RIGHEIMER and

STEVE MENSINGER.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE CENTRAL CIVIL COMPLEX

JAMES RIGHEIMER, en individual; LENE
RIGHEIMER, an individual; and STEVE
MENSINGER, an individual,

Plaintiffs,
V.

COSTA MESA POLICE ASSOCIATION, a
California corporation; LACKIE, DAMMEIER,
MCGILL & ETHIR, A PROFESSIONAL
CORPORATION, a California corporation;
BIG GIANTS INVESTIGATIONS, a business
entity of form unknown; CHIRISTOPHER T,
LANZILLO, an individual and DCES 1-25.

Defendants,

Case No.: 30-2013-00670139-CU-CR-CXC
TJudge:  Gail A. Andler

PLAINTIFFS® NOTICED MOTION TO
CONTINUE FOR ALLOWED
DISCOVERY PURSUANT TO CCP §
425.16(g); MEMORANDUM OF POINTS
AND AUTHORITIES; DECLARATION
OF VINCE W. FINALDI IN SUPPORT
THEREOF.

Date: November 25, 2013
Thme: 1:30pm '
Dept: CX101

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Monday November 25,2013, 8t 1:30 p.m., in

Department CX101 of the above-entitled Court, Plaintiffs JAMES RIGHEIMER, LENE

PLAINTIFFS' NOTICED MOTION FOR ORDER ALLOWING DISCOVERY PURSTANT TO CCP § 425.15(g);
MEMORANDUM OF POINTS AND AUTHORITIES
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RIGHEIVER, and STEVE MENSINGER, through their attomey of record herein, will eppear

before this Court for Plaintiffs” Motion for Allowed Discovery pursuant to CCP § 425.16(g).
California’s enti-SLAPP gtatutes are designed to protect First Amendment Rights and

prevent ebuse of ]itigation,. The anti-SLAPP statute affords Defendants no sanctuary. Their

cririnal and tortious conduct, simply put, is unprotected activity therefore not within the purview

- of the anfi-SLAPP statute.

On August 20, 2013, Plaintiffs filed a Complaint alleging the Defendants had engaged in a
loﬁg course of tortious and criminal conduct against all Plaintiffs, The Complaint alleges that
Defendants engaged in this course of conduct to himiliate, intimidate, and coerce Plaintiffs Jemes
Righeimer and Steve Mensinger to gein their political obedience as duly elected officials of Costa
Mesa, California and for financial gain.

On October 7, 2013, Defendants Lackie, Lanzillo and Big Giant Investigations filed an
anti-SLAPP motion pursuant to CCP § 425.16. This motion incorrectly alleges that the Plaintiffy’
entire Complaint arises solely from a Lmbwingly false 511 cail made by Defendant Lanzillo;
conduct that Defendants allege is protected under the First Aﬁendment of the United States
Constitution.

On October 10, 2013, Defendant Costa Mésa Police ‘Association (CMPOA) filed three
separate anti-SLAPP motions against each individual Piahltiff, all alleging that the causes of
ection in the Plaintiffs’ Complaint arose from conduct protected under the First Amendment of
the United States Constitution,

Plaintiffs contend that Defendants Lackie, Dammeier, McGill & Ethir (Lackie),
Christopher'l . Lanzillo (Lanzilio), and Big Giant IﬁVEstigaﬁc;ns (Big Giant) improperly kisned i
Piaintiffs® Complaint to one 911 call made by Defendant La:nzillo, confrary 1o the allegations of
the Complaint. In reatity, Plaintiffs’ Complaint is based on & long course of tortious and criminal
conduct committed by all Defendants against Piaﬁlﬁffs, in en attempt to silence political

opposition, force political action in their favor, and for financial gein,

M

PLAINTIFFS® NO'TICED MOTION FOR ORDER ALLOWING DISCOVERY PURSUANT TO CCP § 425.16(g);
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The instant Motion for Ozder Allowing Discovery stems from the Plaintiffs’ need for
discovery to properly oppose the Defendants” anti-SLAPP motions, Plaintiffs believe, and ﬁave
substantial evidence supporting the allegation, that the Defendants’ anti-SLAPP motions are
based en tortious and illegal conduct, as alleged in thé Complaint, which is an improper basis for
an anti-SLAPP motion. Plaintiffs request that discovery be allowed with respect to such torticus
and criminal conduet of the Defendants, pursuant to CCP § 425.16(g), because that information is
i large part in the sole possession of Defendant moving parties in the anti-SLAPP motions.

This Motion shall be besed on this Notice, the attached Memorandum of Points and
Auﬂlormcs the Declaration of Vince W. Finaldi and attachments thereto, all papers and pleadings
on file with the Court, and any upon any argument ‘oral or otherwise, raised at the hearing of this

Motien.

Dated: October 29, 2013 MANLY, STEWART & DI

. FINALDA, Esq.
ttopdeys for Plaifitiffs,
5S R IMER, LENE RIGHEIMER. and

SINGER.

ifi
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INTRODUCTION

California’s ant-SLAPP statutes are designed to protect First Amendment Rights and
prevent ebuse of litigation. The anti-SLAFP statute affords Defendants no sanctuary. Their
criminal and tortious conduct, simply put, is unprotected activity therefore not within the
purview of the anfi-SLAPP statute.

Plaintiffs James Righeimer and Steve Mensinger are both elected political figures of the
City of Costa Mesa, California (Mayor and Mayor Pro Tem, respectively). Lene Righeimer is
James Righeimer's wife. In the Complaint, Plgi.ntiﬁs have alleged & widespread course of
criminal znd tortious conduct through which the Defendants intimidated, harassed, coerced, and
Humiliated the Plaintiffs, in order to obtain Plaintiffs” political obedience, and for financial g.ain.
In response to the Complaint, Defendants Costa Mesa Police Association (CMPOA), Laclde,
Dammejer, McGill & Ethir (Lackie), Christopher J. Lanzillo (Lanzillo), and Big Giant
Investigations (Big Giant) have all filed anti-Strutegic Lawsuit Against Public Policy (anti-
SLAPP‘) motions alleging that this alleged course of conduct is First Amendment “protected
activity,” and that the Complaint should be stricken in its entirety.

Plaintiffs request an Order to Continue the Anfi-SLAPP Hearing Date and Allow
Discovery pursuant to CCP § 425.1 G(g), on the basis that Defendants’ anti-SLAPP motions arise
from tortious and criminal conduct. Tortious and criminal conduct‘.is not a proper basis for an
anti-SLAPP motion, therefore Plaintiffs need discovery to substantiate that, in fact, the
Defendants have committed these crimes and torts, as alleged in the Complaint.

When Defendants filed their anti-SLAPP motion, discovery was automatically stayed.
This stay on discovery has denied the Plaintiffs access to evidence substantiating the Defendants’
illegal and tortious conduct, which is largely in these Defendants’ possession because they are

1
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the individuals who ellegedly engaged in the criminal and tortious conduct. As a result,
Plaintiffs now request discovery of this informatior in support of their oppositions to the anti-

SLAPP motions.

IL
PROCEDURAL HISTORY
On August 20, 2013, Plaintiffs filed a Complaint agaiﬁst Defendants alleging a course of
tortious and illegal conduct by the Defendants. (Complaint (“C”), attached hereto as Exhibit “A”

to Declaration of Vince Finaldi (“DVE™).) On October 7, 2013, Defendants Lackie, Lanzillo and

Big Giant filed an anti-SLAPP motion zlleging fhat the Plaintiffs’ Compleint violated the
Defendants’ protected rights under the First Amendment of United States Constitition.

(LACKIE Motion, attached hereto as Exhibit “B” to DVF, p. 3-5.) On October 10, 2013,

Defendant CMPOA filed three enti-SLAPP motions, one against each Plaintiff, alleging that all

conduct slleged in the Complaint was protected under the First Amendment. (CMPOA Motion,
attached hereto as Exhibit “C” to DVE.) Plaintiffs come now with a Motiox for an Order |
Allowing Discovery, pursnant to CCP § 425.16 (g) reguesting a fair chance to gather evidence of
the Defendants’ edminal conduct in support of their oppositions, This evidence is necessary to
allow Pleintiffs to adequately respond to the Defendants’ ﬁotions, as Plaintiffs’ allege they
engaged in tortious end criminal conduct, against Plaintiffs’ rights, end the evidence of such is in
Defendants’—moving parties—possession.

11

FACTUAL BACKGROUND

Plaintiffs Jim Righeimer and Steve Mensinger are elected politicel figures- Mayor and

Mayor Pro Tem of the City of Costa Mesa, respectively. (C, attached hereto as Exhibit “A™ 1o

2

PLAINTIFFS' NOTICED MGTION TO CONTINUE FOR ALLOWED DISCOVERY PURSUANT TO CCF §
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the DVE, 92.) Lene Righeimer- is Mr. Righeimer’s wife. (C, §3.) Plaintiffs’ Complaint is
grounded in the systematic, tortious and illegal acts of harassment, coercion, intimidaticn, and
embarrassment committed by the Defendants, intended to intimidate Plaintiffs and into changing
their political positions in Defendants’ favor and for Defendants® financial gain. {C Y1, 6, 16,
18, 31, 36).

Defendant Lackie is a law firm based out of Upland, California that “specializes in the
representation of police officers and their associations throughout California.” (C¥6.)

Defendant CMPOA is “the governing body of the police officers under the rank sergeant
in the Costa Mesa Police Department.” (C 9 5).

Defendant Lenzillo is the owner and manager of Big Giant. (C, Y 8.) Prior to opening

Big Gient Investigations, Defendant Lanzillo was a police officer with the City of Riverside,

(FAC, '1[ 8.) After his refirement (and after a turnuituous legal battle to be reinstated), Defendant

Lanzillo opened Big Giant Investigations, which is believed to have been retained by Defendant
Lackie since June 18, 2011. (C, ¥ 8.)

The following is e catalogue of the criminal and tortious course of conduct perpetrated by
the Defendants:

The “Playvbool” (FAC. 1 16.)

- Prior to August 22, 2012, Defendant Lackie had a document posted o its website
entitled the “Playbook™ which outlined various conduct for police officers’
associations, from around the state to engage in, in order to gain coerce local
public officials into changing their positions on police funding. {C, f16.) The
“Playbook” detailed various pressure tactics, and even went as far as referring to
targeted city council members as “victims.” (C, §16.)

Defendants Publicizing Personal Financial Information of the Righeimers. (FAC, §18.)

- In 2010, Defendants orchestrated & plot to publish Jarnes and Lene Righeimer’s
personal information to the public. (C, § 18.) The plot involved Defendant
CMPA hiring a truck drive around Costa Mesa with e billboard advertising a
website, (C, ¥ 18.) The websits had personal financial information from James
and Lene Righeimer posted on it. (C, ¥ 18.)

3
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“Storming” of the Costa Mesa City Council

- On August 21, 2012, a group of angty citizens flooded the Costa Mesa City
Council meeting. (C, Y 18.) The citizens were enxaged, alleging that more police
officers were needed on the streets of Costa Mesa. (C, §18.) One of the citizens
stated that they had been sent to the meeting by a “police officer.” (G, § 18.) At
this meeting, James Righeimer publcly crificized the “Playbook™ and the
stterpts of Defendants to hold the City Council “hostage.” (C, § 18.)

False 9-1-1 Call Made by Defendant Lanzillo

- On August 22, 2012, Defendant Lanzillo made & phone call to police, reporting
that Plaintiff James Righeimer had been “under the influence” while walking to
his car from a restaurant/bar. (C, Y 31.) Defendant Lenzillo then claimed that
James Righeimer was speeding, swerving, and not steying in his lane while
driving his car. (C, 1§ 31, 34.) Defendant Lanzillo then proceeded to foliow Mr.
Righeimer to his home. (C, 31, 34.) When the police anived, they detained
Mr. Righeimer on his front lawn and conducted a sobriety test, while Defendant
Lanzillo observed from a parked car. (C, § 25.) Mx. Righeimer passed all tests
and even has a receipt showing that he had only purchased two Diet Cokes, and
had not been drinking alcoholic beverages that night. (C, § 24, 25.)

Woman Sent into Skosh Monahan’s

- Prior to making the knowingly felse 911 call, Defendant Lanzillo enlisted a
woman to attempt to seduce and publicly embanrass Plaintiffs James Righeimer
and -Steve Mensinger, while at Skosh Monaben’s, a restaurant/ber. (C, §736.)
Defendant Lanzillo admitted to the press that he sent the woman into the bar to
catch Mr. Mensinger and Mr. Righeimer “behav(ing] inappropriately.” (C, § 36,
37.) ‘

Defendant Lanzillo Assanlting Mrs, Lene Righeimer with his car. (C.§27.

- While Tames Righeimer was being detained by Officer Kha Bao, Mrs. Righeimer
noticed a suspicious white Kia SUV was parked on the street rear her home, (G,
27.) The vehicle begen to leave, so Mrs. Righeimer entered the path of the vehicle
and hailed for it to stop. (C, § 27.) The vehicle stopped and she approached the
driver side window, where she began speeking with Defendant Lanzillo. (C, 127.)
After an exchange of words with Defendant Lanzillo, and no warning, the white
Kiz SUV accelerated past Lene Righeimer, and swerved out of the way of runnmg
over her feet, (C, §27.) Mrs. Righeimer states that she felt the heat of the engine
and wind from the car, as it flew past her. (C, §27.)

The Re-Published 611 Call Contents in Local Newspapers. (CY31.)

- On August 24, 2012, the Orange County Register referenced the 911 call of
Defendant Lanzillo, from the incident on August 22, 2012, where Defendant

4
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Lanzillo stated, “I thitk he’s DUL.,.He’s just swerving &ll over the road...] don’t
know what's wrong with him.” (C ¥ 31.) Defendant stated further in the call that
James Righeimer was driving over 50 mph ir & residential zone and that he had
rin 2 stop sign. (C Y 31.)

Defendant Lanzillos Defamatory Staternents to the Press. (C 4 34-35.
- On August 28, 2012, Defendant Lanzillo spoke to the OC Register and stated,
“[w]hen I saw him leave the bar it appeared to me by the way that Mr. Righeimer
was walking that he could be under the influence or possibly just disebied.” (C
34-35.) Defendant Lanzillo further stated, “Iwie all know if you order a soda or
tea at a restaurant/bar, you only pay for one drink and the rest are freef...] I'm
sure (Councilmen Gary) Monhan who provided the reccipt for Mr. Righeimer
didn’t even realize this when he gave him the suspected receipt.” (C, ] 34.) '
Recent Police Investigation of the Defendants and Stay of Discovery
Prior to the filing of Defendants’ anti-SLAPP motions, the deposition of key witnesses
Dieter Dammeier (Managing Partner of Defendant Lackie) and the person most knowledgeable
regarding supervision of Defendant Lanzillo were scheduled to take place on October 11%, 2013,

(Deposition Notice of Dieter Dammeier, aftached hereto as Exhibit “F” to DVF; Deposition

Notice of PMO For Supervision of Defendant Lanzille, attached hereto as Exhibit “G” to DVE.)
Since the imposition of the stay on discovery, Plaintiffs have no;c been aJlowe(i to conduct any
further investigation and these important depositions have not taken place. Moreover, the
information necessary to prove the Defendants acted tortiously and criminally is in the sole
possession of the Defendants, thus grounding the present motion.

On Ociober 10, 2013, the Orange County District Attorney (OCDA) executed a search
warrant against Defendant Lackie which resulted in thé seizure of “scores of boxes full of

documents and other materials.” (San Bernarding County Sentinel, October 11, 2013, “Orange

County DA Raids Upland Law Office of Lackie, Dammeier McGill,” aftached hereto as Exhibit

“H” to DVE.) Plaintiffs believe that the nature of this police investigation is integrally involved

with the present action, though they have not received any information regarding specifie
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contents of the seizure. Plaintiffs’ counsel has been informed that the FBI was a part of' the raid
and that substantial items were seized. Also of importance Is the fact that since filing the
Complaint, Defendant Lackie has been publicly accused of substantial billing impropriety in
police cases and is now in the process of dissolution. This criminal investigation is on-going and
little specific information has been provided to Plaintiffs, |
V.
ARGUMENT

A. CCP § 425,16(g) PROVIDES FOR ALLOWED DISCOVERY , UPON A
SHOWING OF “GOOD CAUSE”

CCP § 425.16(g) states:

The court, on noticed motion and for geed cause shown, may order that specified
discovery be conducted notwithstanding this subdivision. CCP § 425.16 [Emphasis
Added]. '

The Court in Lafayette Morshouse. Inc. v, Chronicle Publishing Co., (1995) 37
Cal.App.4th 855, 868 held that discovery is allowed in an anti-SL.APP motion when “the
plaintiff makes a timely a.nc.l proper showing in response to thg motion to strikc,ﬂlat a defendant
or witness possesses evidence needed by plaintiff to establish a prima facie case.” Id, at 868.

The Court went further to state; “the plaintiff must be given reasonable opportunity to obtain

evidence through discovery before the motion to strike is adjudicated.” Id.[emphasis added]. |

B. ANANTI-SLAPP MOTION MAY NOT BE PREDICATED UPON CRIMINAL
AND TORTIOUS CONDUCT

Violent criminal and tortious acts do not “arise” from protecied activities for the purposes |
of the anti-SLAPP statute. Lam_v. Ngo, (2001) 91 Cal. App. 4th 832, 845, The Courtin Lam v.
Ngg, (2001) 91 Cal. App. 4th B32 stated:

“IThe present case involves discrete ‘elements of crimina[ftv, ' gnd certainly fortious

conduct unprotected by the First Amendment, [citetion omitted]. Justice Stevens there

noted, the ‘First Amendment does not protect violence’ [citation omitted] and the
present case-particularly events in the first week of the protests-certainly involved acts of
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violence, not political theater. Some protesters, presently anonymous, accosted patrons of
the 'Vien Dong, slashed the tires of cars, plastered posters on the outside of the restanrant,
and urinated on it. A4 clearly unprotected acts.” Lam v, Ngo, (2001) 91 Cal. App. 4th
832, 851.

In 2006, the Celifornia Supreme Court in Flatley v. Mauro, (2006) 39 Cel. 4th 299 reiterated this
notion regarding California’s anti-SLAPP statute and criminal conduct;

“where a defendant brings a motion to strike under section 425.16 based on a clairn that
the plaintiff's action arises from activity by the defendant in furtherance of the defendant's
exercise of protected speech or petition rights, but either the defendant concedes, or the
evidence conclusively esteblishes, that the assertedly profected speech or petifion
activity was illegal as a matter of law, the defendant is precluded from using the anfi-
SLAPP statute io strike the plaintiff's action,” Flatley, (2006) 35 Cal, 4th at
320[emphasis added].

Dcfcndanté cannot base an anti-SLAPP motion on their own criminal and tortious
conduct. There is strong, if not overwhelming evidence (already found in the public sphere and

alleged in the Complaint) which strengly evidences and indicofes that tortious and criminal

activity is the basis for the present anfi-SL.A PP motions. The Defendants’ eourse of tortious

and criminal conduct is catalogued in the Complaint and supported by numerous personal
accounts from Plaintiffs, local newspapers, local municipal officials, and documented police
reports. This information that already exists in the public sphere, coupled with the on-going

investigation by the Orange County District Attorney, makes an already strong and convincing

;s'kawfng that the Defendants have engaged in criminal and tortious conduct. California’s anti-
SLAPP statutes are designed to protect First Amendment Rights and prevent abuse of litigation.
The anti-SLAPP statute affords Defendants no sanctuary. Their criminal and tortious conduct,
simply put, is uﬁprotacted activity therefore not within the purview of the anti-SLAPP statnte,

il
il
Y
i
il
1
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C. “GOOD CAUSE” EXISTS TO GRANT PLAINTIFES’ MOTION FOR ALLOW'ED' '
DISCOVERY

1. "All Information Necessary to Respond to Defenda.uts’ Anti-SLAPP Motions
is in Possession of the Defendants ‘

Plaintiffs have alleged a wide-reaching pattern and business practice of tortious and
criminal conduct by the Defendants, based on reliable and credible information, However,
Defendants are in sole possession and control over most evidence of their criminal and tortious
behavior. Discovery is necessary to ensure that the PlaJ'.'nt'Lffs are provided a fair and adequate
chence to oppose the anfi-SLAPP motions and to substantiate the clatms of fortious and illegal
behavior by the Defendants. Plgjﬁﬁffs have no other means to obtain further evidence of the
Defendants tortious and criminal behavior.

Much of the evidence needed to substantiate Plaintiffs® claims involves the relationships
between Defendants, communications between Defendants, ldo guments in the Defendants’
possession, and documentstion that needs to be subpoenaed Tom third parties. None of this
evidence is available to Plaintiffs’ and cannot be accessed due to the stey on discovery. This
information is eritical fo substantiating the fllegal and tortious activity of Defendants which, in
tum, 18 essential to Plaintiffs’ opposition to the anti-SLAPP motions, thus the reason for this
motion.

2. Denving Discovery For Plaintiffs Would Allow Defendants to Conceal Their
Own Criminal and Tortious Conduct, Confrary to Public Policy

The California anti-SLAPP law does not peomit anti-SLAPP motions to bs made on the
basis of cmmnal and viplent tortious activities.: Plaintiffs héve alleged widespread illegal and
tortious conduct in.which the Defendants engaged in soliciting and conspiring with a prostitute,
violations of the Ralph and Bane Acts, meking a false 911 call, defamation, slander, and even

grsault. Discovery ofthis criminal and torfious conduet is needed in order to substantiate these

8
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allegations and to prevent the anti-SLAFF procedure from shielding the Defendants’ illegal and
tortious conduct- | | J
By filing the anfi-SLAPP motion, Defendants dodged meaningful discovery, Denying

discovery now would allow Defendants to base their anti-SLAPP motions on cnrmml and
tortious conduct simply because the proceedings are in their infancy. Clearly, the facts alleged
(coupled with the on-going investigation of the Defendants by the OCDA) show that more
discovery is warranted and would substantiate the crimes and torts committed by the Defendants;
crimes and torts that Defendants base their anti-SLAPP motions on.

| Moreover, section (g) of California Code of Civil Progedure § 425.16 expressly provides

an avenue for allowed discovery when Plaintiffs show “that a defendant or witness possesses

evidence needed by plaintiff to establish a prima facie case.” Lafayette Morehouse, Inc., (1995}

37 Cal.App.4th at 868. The present case is the exect reason why section (g) was written into the

statute. Discovery is needed to prevent Defendants from hiding their criminal and tortious

activity behind California’s anti-SLAPP statute and to give the Plaintitfs fair chance to oppose
the anti-SLAPP motion.

3. Plaintiffs Are Not Interested in Conducting a “Fishing Expedition”

Plainiiffs are not interested in discovering each and every fact and facet of the currenf
case. Pleintiffs are only interested in discovering evidence of the Defendants’® crimingl and
tortious conduct underlying Defendants’ alleged “protected activity,” for the present motions.
Below, Plaintiffs detail the specific discovery that is requested.

D. DISCOVERY REQUESTED

To be given fair opportunity to substantiate the already supported allegations of criminal
and tortious conduct underlying the Defendants” anfti-SLAPP motions, Plaintiffs request tﬁe

following to be discovered prior to opposing the Defendants® motions:
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Depositions of;

- Officer Kha Bao

- Defendant Christopher J. Lazzitlo

- Dieter Dammeier

- - Person Most Qualified for Supervision at Defendant Lackie for Defendant Lanzillo

- Person Most Qualified for Supervision at CMPOA,

- Former CMPOA President Jason Chammness

- Potentially other critical witnesses whose identities arise during the course of the ebove
depositions, or below produced documents.

Requests for Production of Documents:

- Subpoenaed records from Orange County District Attorney

-~ Subpoenaed records from Custodian of Records from Defendant Lackie,

- Subpoenaed records from Custodian of Records from Defendant CMPOA.

- Subpoenaed records from Custodian of Records from Defendant Big Giant
Investigations.

- Potentially other critical records from entities who arise durmg the course of the above
discovery.

Special Interrogatories to:

- Each Defendant (50 Interrogatories)

V.
CONCLUSION

For the foregoing reasons, Plaintiffs respect;ﬁllly move the Court for an Order Contiruing
the Heanng Date for the Anti-SLAPP Motions and Allowing Discovery, on the basis that

Plaintiffs have shown “good cause® pursuant to CCP § 245.16(g).

Dated: October 29, 2013 MANLY, STE T ALDI
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the county of Orange, State of California. I am over the age of 18 and:
not 2 party to the ‘within action; my business address is 19100 Von Karman Ave., Suite 800,
Irvine, CA 92612,

On October 30, 2013, I served the foregoing document described as PLAINTIFES’
NOTICED MOTION TO CONTINUE FOR ALLOWED DISCOVERY PURSUANT TO
CCY § 425.16(g); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION
OF VINCE W, FINALDI IN SUPPORT THEREOF on the interested parties in this action
[¥] by placing [ ]the original [X] a true copy thereof enclosed in sealed envelopes addressed
as follows:

Stephen G. Larson, Esg.

Jerrold Abeles, Esg.

Jonathan E. Phillips, Esq.

ARENT FOX LLP

555 West Fifth Street, 48" Floor

Los Angeles, CA 90013-1065

(213) 629-7400

(213) 629-7401-facsimile

Attorneys for Defendants LACKIE, DAMMEIER, MCGILL & ETHIR, A PROFESSIONAL
CORPORATION, a California Corporation; CHRISTOPHER J. LANZILLO; and BIG GIANT
INVESTIGATIONS. ‘

Seymour B. Bverett, III, Esq.

Shannon M, Benbow, Esq.

David L. Martin, Esq.

Wood Smith, Henning & Berman LLP

5000 Birch Street, Suite 8500

Newport Beach, California 82660

(949) 757-4500

(949) 757-4550-facsimile

Attorneys for Defendant COSTA MESA POLICE OFFICER’S ASSOCIATION

[X] BYMESSENGER SERVICE

£l I served the documents by placing them in an envelope or package addressed to the
persons at the addresses listed above and providing them to a professional messenger service for
service.

| [X] (State) I declare under penelty of perjury under the laws of the State of California that the

above is true and correct.
il (Federal) 1 declare that I am employed in the
this court at whose direction the service was mads

ca of a member of the bar of

Exccuted on October 30, 2013, Irvine, Cdlifprnia.

Kath\y%deriksen
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JOEN C. MANLY, Bsq, (State Bar No, 149080)

VINCE W. FINALDI, Esq. (State Bar No. 238275)

MANLY, STEWART & FINALDI
19100 Von Karman Ave., Suite 800
Irvine, CA 92612

Telephone: (949) 252-9990

Fax: (949) 252-9991

- Attorneys of Record for Plaintiffs,
JAMES RIGHETMER, LENE RIGI—]ED/L'ER and

STEVE MENSINGER.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE CENTRAL CIVIL: COMPLEX

" JAMES RIGHEIMER, an individual; LENE

RIGHEIMER, an individual; and STEVE
MENSINGER, an individual,

Plaintiffs,
V.

COSTA MESA POLICE ASSOCIATION, a
California corporation; LACKIE, DAMMEIER))
MCGILL & ETHIR, A PROFESSIONAL
CORPORATION, a California corporation;
BIG GIANTS INVESTIGATIONS, a business
entity of form unknown; CHRISTOPHER 1.
LANZILLO, an individual agd DOES 1-25.

Defendants.

Case No.: 30-2013-00670139-CU-CR-CXC
Jndge: Gail A. Andler

DECLARATION OF VINCE W. ¥INALDI
IN SUPPORT OF PLAINTIFFS L.LENE
RIGHEIMER, JAMES RIGHEIMER, AND
STEVE MENSINGER’S MOTION FOR
CONTINUANCE FOR ALLOWED
DISCOYERY PURSUANT TCO CCP §
425.16(g).

Date; November 25, 2013
Time: 1:30 am
Dept: CX101

DECLARATION OF VINCE E. FOINALDI

I, VINCE W. FINALDI, hereby declare:

1. I am an attorney duly licensed to practice law in the state of California. Tam an

attorney with Manly, Stewart & Finaldi, attorney of record for Plaintiffs TAMES RIGHEIMER,

-1-

DECLARATION OF YINCE W. FINALDI IN SUPPORT OF MOTION FOR CONTD'TUANCE FOR ALLOWED
DISCOVERY
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Y ENE RIGHEIMER, and STEVE MENSINGER in the above-entitied matter.. ] am perscnally
familiar with the facts of this case and the contents of this Declaration, and if called upon, could
and would competently testify as to its contents.

2. 'i‘his Declaretion is made in support of Plaintiffs’ JAMES RIGHEIMER, LENE
RIGEEIMER, and STEVE MENSINGER Motion to Continue for Allowed Disccvery, pursuant

to California Code of Civil Procedure § 425.16(g).

3. Plaintiffs allege that the Defendants have engaged in substanﬁal criminal activity
ditected at them. Those acts are the basis of the Plaintiffs’ Complaint and the Defendants’ anti-
SLAPP motion.

4. Plaintiffs have reason to believe that the recent search and seizure of Defendants’
documents and items (stemming from. a search warant executed by the Orange County District
Attorney and Orange County Sherriff’s Department) is integrally related to the present action
against Defendants. Plaintiffs believe that further discovery of information arising from these
police actjons is relevant, a;i_missible, and highly probative in opposing the Defendants’ anti-
SLAPP motion.

5. “Good cause” exists to grant ﬁis motion because CCP § 425.1:6(g) specifically
provides a means to obtain discovery from a moving party, prior to the adjudication of the anti-
SLAPP motions. Plaintiffs believe that the Defendants have based their anti-SLAPP motion on
criminal and tortious conduct, which is an improper basis for such a motion. Plaintitfs are ata
marked disadvantage without discovery in this matter because the information sought to |
substantiate these criminal and tortious acts is in the e:z;_clusive possession of the Defendants. |
Plaintiffs had the deposition of Defendant DAMMEIER séheduled for October 11, 2013,
however, the stay on discovery that occurred with the Defendents” anti-SLAPP motion
eliminated this deposition from the calendar. The requested discovery consists of various
depositions and written discovery, which is intended to elicit the necessary information from the
Defendants. Without this discovery, Plaintiffs are prevented from having a fair chance to

respond to the anti-SLAPP motions.

D

DECLARATION OF VINCE W. FINALDI IN SUPPORT OF MOTION FOR CONTINUANCE FOR ALLOWED
DISCOVERY
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6. Attached hereto as Exhibit “A” is the Plaintiffs’ Complaint, referenced in
Plaintiff’s Noticed Motion.

7. Attached hereto as Exhibit “B” is a true and correct copy of the Defendants’
LACKIE, DAMMEIER, MCGILL & ETHIR, CHRISTOPHER J. LANZILLO, and BIG GIANT -
INVESTIGATIONS anti-SLAPP motion filed on October 7, 2013, referenced in Plaintiffs
Noticed Motion.

8. Attached hereto as Exhibit “C” is a true and correct copy of the befandaut CMPA
anti-SLAPP motion fited on October 10, 2013 against Plaintiff LENE RIGHEIMER, referenced
in Plaintiff’s Noticed Moton.

9. Attached hereto as Exhibit “D” is a frue and correct copy of the Defendant CMPA
anti-SLAPP motion filed on October 10, 2013 against Plaintiff JAMES RIGHEIMER,
referenced in Plaintiff’s Noticed Motion.

10.  Atiached hereto as Exhibit “E” is a true and correct copy of the Defendant CMPA
enti-SLAPP motion against filed on October 10, 2013, Plaintiff STEVE MENSINGER,
referenced in Plaintiff's Noticed Motion.

11.  Attached hereto at Exhibit “F” is a true and correct copy of the notice of DIETER
DAMMEIER s deposition, referenced in Plaintiff’s Noticed Moation. |

12, Attached hereto as Exhibit “G” is a true and correct copy of the deposition notice
of the Person Most Qualified At LACKIE, DAMMEIER, MCGILL & ETHIR, A
PROFESSIONAL LAW CORPORATION, Regarding Supervision of Christopher J. Lanzillo,
referenced in Plaintiff”s Noticed Motion. '

13, Attached hereto at Exhibit “I” is a true and cosrect cdpy of the San Bermardino
County Sentine] article from October 11, 2013 entitled, “OIEJ:JgB County DA Raids Upland
Office of Lackie Dammeler MeGill,” referenced in Plajntiﬁ;s Noticed Motion
H!

i

it
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DECLARATION OF VINCE W. FINALDI IN SUPPORT OF MOTION FOR CONTINUANCE FOR ALLOWED
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I hereby declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 25th day of October, 2013, in Bine, California.

Vin%.}"i.n 7 Esq.
Deglarant

A

DECLARATION OF VINCE W. FINALDIIN SUPPORT OF MUTION FOR CONTINUANCE FOR ALLOWED

DISCOVERY
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