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CHAPTER 1

INTRODUCTION

BY RICK FRANCIS, ASSISTANT CEQ

Two separate and competing initiative proposals seeking a special election and adoption of new
ordinances have been filed with the Costa Mesa City Clerk’s Office. They both seek to modify the Costa
Mesa Municipal Code (CMMC) and allow medical marijuana businesses ta “legally” operate within the
city limits. Both initiatives have been certified as having been signed by fifteen percent of City of Costa
Mesa registered voters. Council Member Gary Monahan also presented an initiative proposal (“City
Draft”) which failed to pass due to lack of support at the August 5, 2014 City Council meeting.

By City Council action on November 18, 2014, each department has been asked to submit an impact
report of the two citizen-backed initlatives prior to the December 9, 2014 City Council meeting,.

Staff was also asked to review the “City Draft” submitted on August 5, 2014 and include that review in
the impact reports. in addition, staff was asked to prepare an analysis of the ordinance adopted by the
City of Santa Ana cn November 4, 2014 that allows medical marijuana businesses to exist in that city
under certain guidelines. The Finance Department, Police Department, Development Services
Department, Human Resources Division and the City Attorney’s Office will provide the analyses for the
“City Draft”. The Finance Department and the City Attorney will provide the analyses for the Santa Ana
Ordinance. The City Attorney was also asked to respond to concerns related to potential staff liability for
issuing permits for medical marijuana businesses for use that is in conflict with.federal law, as well as
other significant legal issues. Below are key provisions of each citizen-sponsored initiative proposing a

new City ordinance.

A. Qrdinance No, 1 - “Allow Operation of Up to Eight Medical Marijuana {Cannabis} Businesses
- In the City of Costa Mesa”

The first proposal was submitted by proponents Robert Taft, Jr. and Kevin Gardner {with the counsel! of
attorney Randali T. Longwith), and they named their ordinance the “Medical Cannabls Control Act,”

The key features of this proposal are as follows:

1. The city shall issue no more than eight business licenses. The City Council has the discretion to
increase, but not decrease the number of business licenses.

2. Priority registration for the limited number of licenses is provided to entities which performed
certain “preliminary steps” on or before May 30, 2014.

3. Only a business license shall be required to operate a collective/cooperative. The City shall issue
licenses if application meets minimum requirements in new law; valid for two years regardless of
whether or not to operate business; automatic renewal upon application if meets same minimum

requirements.



10.

11,

12.

13.

14.

B.

Failure of Clty to act on application for license within 45 days results in sutomatic issuance,

Under this proposal, businesses may engage in all aspects of marijuana production, packaging
and sales, provided that these activities are not in conflict with state and federal law.

Medical marijuana businesses are exempt from the need to obtain special use permits,
conditional use permits, or any other permits. They will not require any special site plans,
variances or any other permits outside this Initiative.

Application fees for cost recovery are capped at $500,

Medical marijuana businesses can cultivate a reasonable amount of marijuana consistent with
patient needs (no specific quantity is mentioned).

They must not operate within 600 feet of a public school; they may not operate within 1000 feet
of another medical marijuana business.

The proposal calls for a 6% business tax, and a 1% sales *ax on the sale of all other tangible
personal property at retail.

Medical marijuana businesses may only operate in certain commercial and industrial areas, but
notin residential areas.

The provisions of the CMMC created by this proposal cannot be repealed or changed except by
another majority vote of the electorate.

Regulation as to where the businesses can and cannot operate, as well as hours they can operate.

Other regulations include insurance requirement, employee background checks, security
provisions, child proof containers and odor restrictions.

Ordinance No. 2 - “Allow Operation of Up to Four Licensed Medical Marijuana Businesses in
the City of Costa Mesa”

The second initiative proposal was submitted by praponents Taylor Webster and Michael Levesque (with
the counsel of attorney David Welch), and they named their ordinance “An Initiative to Provide Revenue

to Costa Mesa Citizens.”

The key features of this proposal are as follows:

1.

Up to four medical cooparative permits are to be issued. The city can increase, but not decrease
the humber of permits issued.

Medical marijuana businesses will require a city business license as well as a city-issued medical
cooperative permit that is to be renewed annually; operators wilt require separate individual
operator permits.



10.

11.
12,
13.

14.

Priority registration for the limited number of permits is provided to entities which berformed
certain “preliminary steps” prior to May 22, 2014.

Police Chief shall issue permits if applications meets minimum requirements in new law; valid for
one year; automatic renewal upon application If meet same minimum requirements.

Failure of Police Chief to act on business permits within 30 days, and operator permits within 15
days, results in automatic issuance.

Procedure for revocation of permits with gradually increasing penalties after administrative
hearings, beginning with warning, six month suspension, then revocation of permit.

Medical marijuana businesses can cultivate, distrlbute or transfer medical marijuana.
Authorizes City Council to pass a fee resolution for cost recovery through license application fees.

No operations abutting a residential area (although there Is an exception in Section 9-495 (i) that
states this subsection shall not prohibit g cooperative from locating across g street from any land
zoned residential if the residential zone and the cooperative are separated by a public roadway

that is at least 80 feet wide).

No operations within 1000 feet of 3 school or another medical marijuana business; no operations
within 600 feet of public park, library or licensed child-care facility.

This proposal calls for a 6% tax on gross receipts of the business,
This proposal exempts medical cooperative from City’s 1% sales tax.

The City Council may amend Initiative provisions to further its purpose. However, any repeal of
an Injtiative provision must be approved by a majority of voters in a city-wide election.

Regulation as to where the businesses can and cannot operate, as well as hours they can operate.



A. Introduction

Pursuant to request by the City Council, the Cit

CITY ATTORNEY REPORT

CHAPTER 2

BY CHRIS F. NEUMEYER, DEPUTY CITY ATTORNEY

legal issues concerning four medical marijuana ordinances.

The four ordinances consist of the following: the two cit!
certified to the City Councll on November 18,2014 as qu
from proponents Robert Taft Ir. and Kevin Gardner, a
Webster and Michael Levesque); the
by the City Council on August 8, 2014
of Santa Ana which was recently approved by Santa

(Ordinance No. 3

Ana’s voters

election and which will now become local law in Santa Ana (Ordinance No 4),

Below, please find a brief summary of the four or

discussion of federal law, constitutional issues re arding “priority re istration,
gp y

election dates.

B. Summary of Four Ordinances

y Attorney’s Office has prepared the following report on

zen sponsored initiative measures which were
alifying for an election (being Ordinance No, 1
nd Ordinance No. 2 from proponents Taylor
previously considered City drafted ordinance which was reviewed
}; and the Santa Ana ordinance drafted by the City
at the November 4, 2014 general

dinances through a comparison matrix, and then a
“local sales tax issues and

Ordinance No. 1

Qrdinance No. 2

Ordinance No. 3

Ordinance No. 4
New Santa Ana

REGULATION Taft & Gardner Webster & Proposed City’s
{Atty Longwith) Levesque (Atty Ordinance Ordinance
Welch)
Alarm system Yes No Yes Yes
Security guard Yes No Yes Yes
Security cameras No No Yes Yeas
Priority to old stores | Yes Yes No No
Number of stores Eight (minimum) | Four (minimum) | No limit Twenty
City Council may No Yes Yes Yes (and may
amend (not repeal) repeal}
Inspections No No Yes Yes
Authorized
Tax Yes Yas No Yes j




Limit sales to No No Yes No
medical marijuana
and related ltems
Business indemnify | Yes No Yas No
City if legal
problems
Childproof Yes No Yes No
containers
Pesticide testing No No Yes No
Active ingredients | No No Yes No
testing
On-site Yes Yas No No
prescriptions
Business license Yes Yes Yes Yes
Business permit No Yes Yes Yes
Operator permit No Yes No No
Cultivation permit No No Yes No
I'Lawful zones Commercial / Commercial / Commercial / Industrial
industrial industrial industrial
Location restrictions | Yes Yes Yes Yes
Non-concentration |Yes Yes Yes **mistakenly |Yes
of stores said “No” in
11/18 report**
Hours 9am to 10pm 8am to 10pm 7am to 10pm 10 to 8 Mon-Sat
11 to 7 Sun
Quality contro! No No Yes No
Cultivation No No Yes No
standards
Background checks |Yes Yes Yes Yeas
Patient Yes Yes Yes No
confidentiality
Business records No No Yes Yes
Transaction records | No No Yeas Yas




Delivery records No No Yes No
Employee records | No No Yes | Yes
Employee training No : No Yes No
General insurance | Yes No Yes No
Delivery insurance | Yes No Yas No
No Minors Yes Yes Yes Yes
Labeling Yes No Yes No
Outdoor lighting No | Yes Yes No
Signage restrictions | Yes | No Yes Yes
Odor rastrictions Yes No Yes Yes
Edible regutations Yes No Yes Yes

C. Application of Federal and State Law

All four of the medical marijuana ordinances under review are similarly subject to both federal and state
law. Under federal law the use of marijuana {both medical and recreational) remains illegal. However,
at present the U.S. Department of Justice has advised federal prosecutors that enforcement of federal
marijuana law is a low priority in states where marijuana is allowed for medical or recreational use.
California law has decriminalized the medical cultivation and medical use of marijuana, while the general

- use of marijuana remains illegal.

1. Federal Law

Pursuant to the Controlled Substances Act of 1970 {“CSA”), federal law generally prohibits the
manufacture, distribution or possession of marijuana. 21 U.S.C. §§ 801 et seq. “The CSA designates
marijuana as contraband for any purpose; in fact, by characterizing marijuana as a Schedule | drug,
Congress expressly found that the drug has no acceptable medical uses,” Gonzales v, Raich, 545 U.S. 1,

27 {U.S. 2005).

In 2013, the United States Department of Justice, through the Office of the Deputy Attorney General,
issued a memorandum to all U.S. Attorneys entitied “Guidance Regarding Marijuana Enforcement.”
These guidelines provide that in states which have relaxed their marijuana laws through the
implementation of “strong and effective regulatory and enforcement systems to control the cultivation,
distribution, sale and possession of marljuana,” federal prosecutors are advised not to consider
enforcement of the CSA to be a priority. Rather, the regulation and/or criminal prosecution of marijuana
(whether medical or recreational) is for now to be left to the discretion of those states which have either

decriminalized or legalized marijuana.



However, the CSA remains the law of the land, this prioritization of federal resources remains subject to
change, and the manufacture, distribution or possession of medical marijuana in California remains
iflegal under federal law. California’s medical marijuana laws “have no effect on the federal
enforceability of the CSA in California, The CSA’s prohibitions on the possessicn, distribution, or
manufacture of marijuana remain fully enforceable In [Californial.” City of Riverside v. Inland Empire
Patlents Health & Wellness Center, Inc., 56 Cal. 4th 729, 740 (2013).

2. California Law

In 1896 California voters passed Proposition 215, known as the Compassionate Use Act {“CUA"). The CUA
decriminalized the cultivation of and use of marijuana by seriously ill Californians who received a
recommendation from a physician for such medical use. However, the CUA did not legalize marijuana.
Under California Health & Safety Code §§ 11357 et seq., the possession, sale, cultivation or
transportation of marijuana remains illegal. Instead, the CUA provides an affirmative defense to criminal
prosecution under state law for individuals who cultivate or use marijuana for medical purposes.

In 2004, Senate Bill 420, known as the Medical Marijuana Program Act (“MMP*), became state law. The
MMP added some regulatory details to the CUA, including the establishment of voluntary identification
cards for qualifying medical marijuana users, and recognition of a qualified right to collective and

cooperative cultivation of medical marijuana.

In 2008, the California Attorney General’s Office recommended in light of the removal of “the use and
cultivation of physician recommended marijuana from the scope of the state’s drug laws” by the CUA
and MMP “that state and local law enfercement officers not arrest individuals or seize marijuana under
federal law when the officer determines frem the facts available that the cultivation, possession, or
transportation is permitted under California’s medical marijuana laws.”

In 2013, the California Supreme Court In City of Riverside v. Inland Empire Patients Health & Wel'ness
Center, Inc., 56 Cal. 4th 729, 752 (2013) affirmed the authority of a local government to prohibit the
operation of medical marijuana dispensaries within its jurisdiction through land use laws,

3. Federal Law Might be Violated by the Issuance of Medical Marijuana Dispensary Licenses and
Permits and/or Municipal Regulation of Medical Marijuana Dispensaries

At present there is an unsettled issue of law as to whether a local government’s issuance of licenses
and/or permits to medical marijuana dispensaries along with regulation of the shops constitutes a
violation of federal law. The issue is whether the local government and/or the government employee
issulng such a license or permit, and/or regulating the distribution of medical marijuana, are affirmatively

“aiding and abetting” a violation of federal [aw.

The decision in Conant v. Walters, 309 F.3d 629, 635 (9th Cir. 2002) is illustrative. In Conant the Ninth
Circuit Court of Appeals held that simply recommending (but not prescribing) the use of medical
marijuana was not prohibited by federal law. The court held that the “conviction of aiding and abetting
requires proof that the defendant ‘associated himself with the venture, that he participated in it as
something that he wished to bring about, that he [sought] by his actions ta make it succeed’.” Conant,




309 F.3d at 635, These elements are not present when a doctor recomrmends (as opposed to prescribes)
medIical marijuana.

Likewise, other courts have found no violation of federal law in this context when a police officer has to
return seized medical marijuana to a qualified patient, or when a county issues a medical marijuana
identification card as required by the MMP. See City of Garden Grova v, superior Court, 157 Cal. App. 4th
355 (2007); County_of San Diego v. San Diego NORML, 165 Cal. App. 4t 798 (2008). (Significantly, these
are state - as opposed to federal - court decisions)

However, in the depublished decision of Pack v. Superior Court, 199 Cal. App. 4" 1070 (2011), a court
held that a medical marijuana ordinance in the City of Long Beach which “goes beyond simply
decriminalization” by enacting “a comprehensive regulatory scheme by which medical marijuana
coliectives within the City are governed” was preempted by federal law. Under that ordinance, Long
Beach “charges application fees ... holds a lottery, and Issues a limited number of permits. Permitied
collectives, which must then pay an annua! fee, are highly regulated, and subject to numerous
restrictions on their operation {including restrictions on] the location of medical marijuana collectives...”

Pack, 199 Cal. App. 4 at 1076-1082.

The Pack court further stated in a footnote that “{tlhere may also be an issue of whether the ordinance
requires certain City officials to violate federal law by alding and abetting (or facilitating (21 U.5.C. §
843(b))} a violation of the federal CSA. For example, the ordinance requires the City’s director of financial
management to approve and issue a permit if certain facts are demonstrated.” Pack, 199 Cal. App. 4th
1070, 1091 fn. 27. Although the Pack decision has been depublished, the reasoning behind that court’s
decision could be applied in a similar challenge to any of the numerous local ardinances throughout
California which permit and/or license medical marijuana dispensaries, including any such prospective

Costa Mesa ordinance.

- Likely any municipal law that affirmatively authorizes (i.e., “aids and abets”) the possession, distribution
and manufacture of marijuana is in conflict with the federal Controlled Substances Act. California
Government Code section 37100 [“Ordinances”] authorizes cities to “pass ordinances not in conflict with
the Constitution and laws of the State or the United States.” (Emphasis added). When cities do not
comply with federal faw, the consequences can be dire - local governmental agencies and their officers,
and employees, can be subject to liability for violations of federal law. See 42 U.S.C. § 1983 et seq.

Nevertheless, the CSA has neither expressly preempted state law, nor does it indicate that Congress
intended to occupy the entire field of regulation. The guestion remains as to whether California’s medical
marijuana laws definitively create a positive conflict with the CSA and are therefore preempted by the

CSA.

A City ordinance which authorizes medical marijuana businesses potentially places City employees in the
untenable position of having to choose between a state law, authorizing certain conduct, and federal

law, prohibiting the same conduct.

“[Aln employer’s authority over its employee does not include the right to demand that the employee
commit a criminal act...” Tameny v. Atlantic Richfield Co., 27 Cal. 3d 167,178 (Cal. 1980). California Labor
Code section 2856 also provides in full that “An employee shall substantiaily comply with all the




directions of his employer concerning the service on which he is engaged, except where such chedience
is impossible or unlawful, or would Impose new and unreasonable burdens upon the employee.”

Federal law may prohibit the issuanca of municipal medical marijuana permits and licenses, as well as
the local authorization and regulation of medical marijuana businesses. If so, the Clty cannot require its
employees to issue permits and licenses, or otherwise comply with the proposed ordinances, without

rurthing afoul of federal law.

D. Constitutional Issues Concerning “Priority Registration”

The Fourteenth Amendment to the U.S. Constitution provides for the equal protection of the laws.
Similarly situated parties must be treated the same under the law.

Both Ordinance No. 1 and Ordinance No. 2 establish priority registration, for operational licenses, to
certain specified medical marijuana businesses that meet certain criteria, Each of these ordinances
provide for 2 maximum number of businesses {with authority provided to the City Council to increase,
but not decrease, the number of dispensaries in the City). Ordinance No. 1 allows for eight businesses
and Ordinance No. 2 allows for four businesses. Thus, reasonably the only businesses which would be
permitted under either of these ordinances would be the ones which qualify for “priority registration.”

The priority registration clauses in Ordinance No. 1 and Ordinance No. 2 may be subject to being stricken
from those ordinances on the basis of denial of equal protection,

Because the preferential clauses in the two ordinances impact neither fundamental rights nor suspect
classes, the “priority registration” provisions “must he upheld against equal protection chailenge if there
is any reasonably conceivable state of facts that could provide a rational basis for the classification.” ECC
v, Beach Communications, 508 U.S, 307, 313 {(U.S. 1993) (overruled on other grounds). The
discrimination need only be “rationally related to a reasonably conceivable legitimate public purpose”
to be upheld vis-a-vis the right of equal protection. Warden v. State gar, 21 Cal. 4th 628, 650 (Cal. 1999).

However, this relatively light burden is arguably not met by the two ordinances. Both of the proposed
ordinances provide preferential treatment to entities which completed specified actions within the City
before June, 2014 related to prospectively opening a medical marijuana business in the City. At that
- time, the operation of medical marijuana businesses in the City was prohibited in all zones of the City.
To prefer businasses - which took initial steps to establish (then) unlawful businesses - likely has no

legitimate public purpose.

The priority registration clauses arguably reward entities which took prefiminary steps to open up
medical marijuana businesses when those businesses were unlawful. Elevating the rights of illegal
businesses above legal ones violates public policy. Prioritizing illegal activity, over and above legal
activity, undermines local government’s police power, depriving local government of the ability to
determine whether allowing dispensaries would or would not benefit the public health, safety and

welfare.

E. Local Sales Taxes and California Law




Ordinance No. 1 proposes a sales tax of one percent “on the sale of all other tangible personal property
at retail.” Presently the City already has a one percent local sales tax.

According to the California Attorney General, the Bradley-Burns Uniform Local Sales and Use Tax Law
“prevents cities from imposing additional sales and use taxes in excess of the 1 percent rate permitted
by the Bradley-Burns Law... [and] general law cities do not have the authority to impose separately
administered local sales and use taxes which do not conform to the Bradiley-Burns Uniform Local Sales
and Use Tax Law.” 53 Ops. Cal, Atty. Gen. 292, 296-297(Cal. AG 1970),

State law appears to preempt a City from raising its local sales tax above one percent. However, if a
municipal government ignores the Bradley-Burns law and increases its local sales tax above one percent,
the State Board of Equalization (“BOE”) will terminate its contract to collect such a local sales tax with a
city. Cal Revenue & Taxation Code § 7203.5 [“Termination of state administration”].

The consequence to the City of raising a local sales tax above one percent was addressed on November
4, 2014 by a BOE representative, who advised in writing that raising the local sales tax above Bradley-
Burns limits means “cities have the risk of jeopardizing the 1% sales tax that they currently receive.”

F. Election Date: Proposition 218 and Election Code § 9214

Three of the four ordinances under review contain new taxeas:

1. Ordinance No. 1: proposes a sales tax of one percent “on the sale of all other tangible personal
property at retail.”

2. Ordinance No. 1 and Ordinance No. 2: both propose a six percent husiness tax on medical
marijuana businesses.

3. Ordinance No. 3: does not propose any new taxes.

4, Qrdinance No. 4: proposes a maximum ten percent tax on “gross receipts” of medical marijuana
businesses, to be set initially at five percent.

The California Constitution in Art Xl C § 2(b), as amended by Proposition 218 in 1996, provides in full
that “No local governmeant may impose, extend, or increase any general tax unless and until that tax is
submitted to the electorate and approved by a majority vote. A general tax shall not be deemed to have
been increased if it is impased at a rate not higher than the maximum rate so approved. The election
required by this subdivision shall be consolidated with a regularly scheduled general election for
members of the governing body of the local government, except in cases of emergency declared by a

unanimous vote of the governing body.”

Therefore, according to the California Constitution the three ordinances which impase taxes can only be
sent to the City’s voters at “a regularly scheduled general election for members of the govarning body
of the local government.” The next such election which meets those conditions is November 8, 2016.
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However, two of the ordinances (being the cltizen sponsored measures which prompted this report, i.e.,
Ordinances Nos. 1 & 2) have simultaneously qualified under Election Code § 9214 for a special election,
which would need to be held 88 to 103 days from the date of the City Council meeting when such election

-is ordered.

As to what election date the two citizen-sponsored medical marfjuana ballot measures should be sent
to'the voters, there is a conflict between the California Constitution, and the California Election Codes
which have been passed by the California legislature., The “California Constitution is a limitation or
restriction on the powers of the Legislature..” California_State Personnel Bd. v. California State
Employees Assn., Local 1000, SE!U, AFL-CIO, 36 Cal. 4th 758, 769 (Cal. 2005).
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CHAPTER 3

POLICE DEPARTMENT REPORT

BY MATHEW SELINSK!, OFFICER/FIELD TRAINING OFFICER

A. Introduction

This preliminary report briefly summarizes the potential impacts on the Police Department related
services and resources that may be assoclated with the addition of medical marijuana businesses in
Costa Mesa, including but not limited to impacts on crime rates, enforcement challenges, complaints
from the community, the role of known criminal offenders in this enterprise, minimal regulatory
restrictions, and potential legal issues concerning tha collection of taxes.

The proposals are very similar in nature in many respects, but differ significantly in others. The purpose
of this memorandum fs to update and explore the possible impacts on the community from a law
enforcement perspective should one of the ballot measures be approved by Costa Mesa voters.

B. Background

Proposition 213, commonly referred to as the Compassionate Use Act (CUA), was passed by California
voters in 1996. The act allowed a defense to state charges of possession of marijuana or cultivation of
marijuana by qualified patients and primary caregivers. The act did not address distribution to these
persons. Further, there have been no legislative or initiative amendments to the CUA, or case law
decisions affecting the legality of medicai marijuana distribution.

In August 2008, then California Attorney General Jerry Brown issued “Guidelines for the Security and
Non-diversion of Marijuana Grown for Medical Use.” Among other provisions cited by Attorney General
Brown was the idea that nothing allows individuals, collectives, or cooperatives to profit from the sale

or distribution of marijuana.

Attorney General Brown further stated nothing in the CUA, nor Senate Bill 420 (commonly known as the
“Medical Marijuana Program”), expressly allows for the storefront sales of marijuana. In other words,
any exchange of marijuana for any form of compensation is still illegal under state and federal laws.

The only possible iegal manner in which to distribute marijuana is under a “cooperative” similar to
communal living of the Hippie era in the 1960’s. This involves every member contributing something to
the arrangement relatively equally. One may plant the seeds, another may water, and yet another may
harvest. Anything beyond this is considered illegal. -

In 2012, a group attempted to qualify a ballot proposal in Costa Mesa to aliow medical marijuana
dispensaries to operate under the CMMC. At that time, dispensaries had already operated illegally in
Costa Mesa and other cities, which experienced an increase in crime. In Los Angeles for example, Part |
crime increased 17% in the areas immediately surrounding dispensaries. Increases in Part |l erime and

nuisance complaints were aiso noted.
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In Costa Mesa from 2009 to 2011, the Special Enforcement Detall (SED) received numerous complaints
from residents and business owners regarding the presence of dispensaries. Business owners were
concerned for the safety of their valuable inventory, which forced Fed Ex and UPS drivers to park away
from their delivery destinations out of fear of persons associated with dispensaries stealing their
dellveries. Another business cwner lost atenant and had difficulty leasing a suite at his property because
of the heavy odor of marijuana and dispensary clientele.

Several dispensary employees were discovered to be convicted felons with ¢riminal histories which
included armed robbery, criminal threats while armed with a loaded firearm, and illegal marijuana
trafficking. The supply source was determined to not be any form of cooperative. Rather, the supply
source was determined to be highly organized marijuana cultivation operations in Northern California

and Canada.

The Los Angeles Police Department (LAPD} and the Orange County Sheriff’s Department {QCSD)
discovered many dispensaries were diverting their supply of marijuana for more profitable, illicit markets
outside California. This was also discovered in Costa Mesa when a local dispensary owner was arrested
and convicted for illegal marijuana trafficking in Pennsylvania with marijuana from his dispensary,

Each submitted initiative proposal is quite lengthy. The following is a brief synopsis of each initiative
from a law enforcement perspective.

C. Qrdinance No. 1 - “Allow Operation of Up to Eight Medical Marijuana (Cannabis) Businesses in
the City of Costa Mesa”

The initiative begins with a statement that the operation of a medical tnarijuana business is not a
detriment to the health, safety, welfare, or maral standards of the city and the city shall not require a
special permit to operate one. The city shall issue no more than eight business licenses. The City Council
has the discretion to increase, but not decrease the number of business licenses.

Under this proposal, businessas are allowed to possess and cultivate a reasonable quantity of marijuana,
but no definition of a reasonable amount is given.

Persons with felony convictions can work at medical marijuana businesses if their conviction(s) were
somehow dismissed or set aside. The proposal calls for a 6% tax on gross receipts.

Finally, the provisions of the CMMC created by this proposal cannot be repealed or changed except by
another majarity vote of the electorate. ‘

There is also some regulation as to where the businesses can and cannot operate, hours they can
operate, etc,
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D. Ordinance No. 2 - “Allow Operation of Up to Four Licensed Medical Marijuana Businessas in

the City of Costa Mesa”

This proposzl allows up to four medical cooperative licenses to be issued.
The city can Increase, but not decrease the number of licenses issued.

Administration of licensing for the collective and collective operators is by the Chief of Police and sets
strict guidelines and timeframes for license review. This includes an annual renawal for all collectives
and collective operators. The licensing and renewal function is dependent upon dedicated personnel to

handle this ongoing task.

A licensee may be subject to suspension or revocation by the Chief of Police if they have engaged in any
unlawful act of marijuana while on the pretmises of a madical collective.

The provisions of the initiative can only be repealed by petition and a majority vote of the electorate,

There is also some regulation as to where the bhusinesses can and cannot operate; hours they can
operate, etc,

E. Ordinance No. 3 - “City Draft”

In early 2014, Council Member Monahan worked with the City Attorney’s Office to draft his own proposal
to allow medical marijuana businesses to operate in Costa Mesa. The proposal was presented at the
August 5, 2014 city council meeting and it failed to garner support for passage. Monahan stated during
the October 21, 2014 city council meeting that he intended te revise his previous proposal and bring it
back to council for consideration at a later date. At the time of this report, the status of the revised

proposal is unknown.
F. Other Cities

Currently, in Orange County only the community of Laguna Woods expressly allows dispensaries to
operate. The overwhelming majority of Orange County cities and the County of Orange itself, prohibit
the operation of dispensaries either diractly through municipal codes or through zoning regulations.
Three cities (Los Alamitos, La Palma, and Westminster} have nothing in their municipal codes or zoning
regulations allowing or disallowing dispensaries to operate.

The Santa Ana City Council recently approved, via a 4-3 vote, 10 put its own city sponsored initiative
proposal on the November 2014 ballot. This was to compete with a separate ballot measure already
submitted and qualified for the ballot. The city sponsored proposal has a 500 foot separation regulation
similar to the Costa Mesa proposals and allows dispensaries in only two industrial zones within the city.
The city sponsored measure calls for a 5% tax that can be raised to 10%. The city sponsored measure
also allows the city to make future changes without voter approval. The city sponsored measure
(Measure BB) passed with the most votes. Measure BB employs a lottery system for the ability to run a
collective under the new law. Interested parties must submit an application to be placed on the quzlified
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list. A lottery will be heid on February 5%, 2015 in a public location to select locations from the qualified
registration list.

The City of San Bernardino recently formed a city committee to study the possibility of regulating medical
marijuana dispensaries within Its jurisdiction. San Bernardino belleves they may be able to charge up to
$60,000 a year in fees alone, along with collecting tax revenue over and above the standard sales tax.

The City of Anaheim has recently begun to shut down the known dispensarles operating there In violation
of Anaheim Municipal Codes (AMC) by shutting off their city utility services. Several dispensaries
responded by operating off industrial generators in further violation of the AMC, This has led Anahelm
Code Enforcement Officers to issue citations and impound generators. Nine of the known twenty
dispensaries have been completely shut down thus far.

G. Colorado & Washington

Voters in Colorado and Washington passed laws allowing the recreational use and retail sale of marijuana
and marijuana products in their states. The State of Colcrado developed 144 pages of regulations for
retail marijuana cultivation operations and retail marijuana stores. The regulations cover everything
from licensing of the facilities, business records, labeling/packaging, and product safety. Additionally, it
addresses inspections by fire department officials, local health department officers, and code
enforcement officers. The regulations also established sanitary conditions for each facility, training
requirements for owners and employees, an extensive disciplinary process covering suspension and

revocation of licenses, and an appeal process.

Since the passage of their law, Colorado has seen a surge in their homeless popuiation and many believe
it is due to the legalization of marijuana. One homeless shelter spotlighted in a news report has seen an
increase of 50-75 persons per night seeking their services. The shelter operator believes it is due directly
to marijuana legalization. The same report detailed a 19-year-old homeless man who relocated from
Arizona to Colorado in order to legally use marfjuana. The man is now utilizing public and private

horneless services in Colorado.

The State of Washington implemented tight regulation in response to the citizen approved initiative of
2012. The Initiative placed the burden of developing the tight regulations into the hands of the
Washington State Liquor Control Board. The first retail stores as a result of this initiative were to begin
in July 2014. The rules developed are listed as “fluid” on the Washington State Legislature website and

were updated as recently as April 30, 2014.

H. Impact on the Police Department

The available evidence in Southern California is quite clear that dispensaries have had a negative impact
on the communities where they operate. The relative low amount of regulation contained in the citizen
sponsored proposals would almost guarantee these negative impacts would occur in Costa Mesa as well.

The four to eight business licenses called for in the citizen backed proposals for such facilities equates to

approximately one per two square miles. When the scant regulatory guidelines are factored In, it would
appear some areas will end up with more per square mile than other areas of the city. The ability of the
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city council to reduce that number is prohibited by the proposal even if the city determines the number
is too high or some areas are more adversely affected than others.

The concept of a reasonable quantity of marijuana is too vague to define and accurately track. As already
witnessed in Costa Mesa, the temptation of the profits contained in theillicit market would likely cause
some to store marijuana over and above what would be a reasonahle amount. This, along with the
storage of large sums of cash at the dispensaries, would make them prime targets for burglaries and
robberies. Prior convicted felons can work in the dispensaries if their convictions have been somehow
set aside by a court. The temptation for illicit profits could prove too much to ignore.

The tax revenue could be in Jeopardy at this point due to a lawsuit filed in Colorado, where recreational
sales and use of marijuana is legal. The lawsuit states marijuana sales are still illegal under federal law
and requiring those involved to pay taxes to local governments incriminates them in federal drug
trafficking. If successful, the lawsuit would seem to preclude Costa Mesa from collecting the taxes
contained in the citizen sponsored proposal. At the very Jeast, it would provide guidance for a similar
lawsuit in California should a Colorado legal holding not have precedence in California.

The US House of Representatives recently passed legislation allowing banks to conduct financial
transactions with state legal marijuana dispensaries and stores. The US Senate has yet to take up the
issue, This would appear to eliminate the nead to store large sums of cash in the dispensaries, which has
been the custom to date. The elimination of the need to pay local taxes could reverse this development
and once again cause dispensaries to store large sums of cash making them prime targets of robberies

and burglaries.

The second proposal states that employees can only be suspended or removed from employment ifthey
engage in illegal marijuana sales on the premises. Involvement in a 1,000 pound marijuana deal at Costa
Mesa High School (CMHS) is not grounds for removal. Again, given the tremendous incentive to divert
marijuana from the business for more profitable markets would not be grounds for removal. The
business owner convicted in Pennsylvania for marijuana trafficking with marijuana from his Costa Mesa
medical marijuana would be free to run his business in Costa Mesa under this proposal.

i. Conclusion

The collective experience in Southern California with medical marijuana dispensaries thus far has been
mixed at best. Los Angeles is the best example of city sponsored regulation to deal with the proliferation
in their jurisdiction. The dispensaries there are still associated with negative consequences for the
surrounding communities including robberies and murder. Since the “black market” for marijuana still
exists, no amount of regulation appears sufficient at this point to eliminate or seriously reduce these

issues,

The increase in Colorada’s homeless population directly attributed to marijuana legalization should be a
red flag for Costa Mesa due to its current homeless issues and established homeless services. As the City
of Anaheim moves to shut down their known dispensaries, marijuana using clientele and negative
impacts may transfer to Costa Mesa. The possibility of an increase in the homeless population appears
to be a reasonable inference to make against the backdrop of the news report in Colorado.
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The City of San Bernardino appears to have the best approach to this issue. By forming a committee to
study it, they should be able to devise an approach that should suit their community, Costa Mesa is a
unique community that is different from San Bernardino, Los Angeles, Colorado, and Washington. Since
regulation is currently left to each municipality In California, Costa Mesa should consider following a
similar model. A committee could be formed bringing together all interested parties, including but not
limited to residents, business owners and medical marijuana supporters,

The collective experience already seen in Costa Mesa, Orange County, and Los Angeles should be used
as a basis from which to develop an approach to address the major concerns of each group. Guidance
could also be found in the legal recreational marijuana use states of Colorado and Washington.

Until California passes legislation regulating medical marijuana distribution statewide, Costa Mesa
should consider forming a committee of interested parties to take a step-by-step approach to this

complex, fluid, and ever changing issue.
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CHAPTER 4

FINANCE DEPARTMENT REPORT

BY STEPHEN DUNIVENT, INTERIM FINANCE DIRECTOR

A, Introduction

This preliminary report briefly summarizes the potential impacts on citywide operations, costs, impacts
to related services and resources that may be associated with the addition of medical marijuana
businesses in Costa Mesa, including but not limited to election expenses, and costs for staff time and

ongoing revenue audits.

The purpose of this memorandum is to update and explore the possible impacts to the city’s elections
expenses, staff costs and costs for ongoing revenue audits should one of the measures be approved by

Costa Mesa voters,

A more detailed analysis of the provisions of each Initiative is contained in Attachments 1 - 4.

B. Potential Fiscal Impact

1. Direct Costs and Staff Time

Direct costs associated with the adoption of any of the proposed ordinance will revolve around the
need to: ‘

i. Place the measures on the ballot

i Fulfill functional administrative and minlsterial duties to implement programs, set fees by
resolution, approve new taxes by election, and issue licenses and permits, ete.

fii. Coordinate enforcement efforts and maintain an adequate program to mitigate secondary
effects in connection with approved medical marijuana businesses (“businesses”)

iv. Administer, audit, and collect taxes

At this time, it is difficult to predict operational costs to implement and maintaln programs to address
all elements in the proposed ordinances. Significant staff time wili be required, especially during the
first year, and additional resources may be needed to comply with requirements set forth. Some other

direct costs are:

i.  Costs to place measures on the ballot are estimated to range from $234,000 to $280,000 for
stand-alone special elections and from $15,000 to $60,000 for general elections, depending on
the number of measures placed on the ballot, The City bears the cost of all measures placed
on the ballot, including those brought forward by citizens and those approved by City Council.
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ii.  Since medical marijuana businesses are by thelr nature primarily cash businesses, tax revenues
should be audited at feast hi-annually by an external auditing firm to ensure that the City is
receiving appropriate funds. Costs of these audits could be In the range from $5,000 to $15,000

per audit.

2. Revenues

Each of the ordinances being analyzed will result In additional tax, license, and permit revenues. Per
Proposition 218, new taxes must be approved in elections in which Council Members are also on the
ballot. Any new license and permit fees would require resolutions approved by City Council.

In order to be able to estimate additional tax revenues, it is necessary to calculate a reasonable
citywide gross medical marijuana sales figure. Since the City has no reliable source for providing this
figure directly, staff has utilized information from two sources (1) information obtained from City of
Santa Ana staff based on recent estimates; (2} an analysis frem the.City’s sales tax consultant.

On November 4, 2014, a ballot measure presented by the City of Santa Ana was approved by the
voters. Analysis has heen performed by staff to attempt to estimate potential gross receipts per
business. This analysis estimates annual gross receipts per business ranging from S1 million to $2.8
million with an average of $1.9 miliion.

The City’s sales tax consultant, HdL Companies {“HdL”), performed an analysis based on their
statewide client database, estimating annual gross sales per medical marijuana business ranging from
$10,000 to $2 million with an average of $100,000. HdL noted that the State Board of Equalization
does not categorize medical marijuana businesses separately and that these businesses typically end
up in several different categories. HdlL has endeavored to add a category into their database for known
medical marijuana businesses, which is ohviously not a complete sample as many of these
establishments operate outside of regulations and registration with the State Board. of Equalization.

As Is noted above, estimates vary widely as there is little reliable information available, Over time as
historical revenue data accumulates, better estimates will be able to be made,

C. Brief summaries of the potential fiscal impacts of each document are provided below.

1. Ordinance No. 1

This measure allows a maximum of eight medical marijuana businesses unless more are approved by
City Council. Direct costs in addition to those noted above are primarily related to expansion of the
business license process and includas completion of a lengthy list of requirements. Under the current
municipal code, business licenses renew annually, while this measure sets a two-year renewal period.
If a business license is not approved within 45 days, it will be considered to be automaticzlly approved.

Staff estimates the following costs relating to the issuance of all licenses and permits for a medical
marijuana business:

i.  Business license issuance costs from $1,000 to $2,000
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ii. Permitting software update costs a minimum of $1,700
iii, Standard permit fees from $1,500 depending on a variety of factors

Since eight medical marijuana businesses will be allowed, annual audit costs per year could be from
$20,000 to $60,000 if each business is audited every other year. In addition, there are many
operational requirements that will need to be monitored and verified on an ongoing basis. More
information in regard to detailed requirements of this measure can be found in Finance Department

Attachment 1.

This measure allows for a 6% tax on marijuana businesses and a 1% sales tax for non-marijuana related
sales. The 1% sales tax is problematic since it conflicts with State sales tax law. It has been reported
that the City could potentially be at risk to lose all sales taxes due to this conflict with State law.

Regardless, assuming all sales belng subjact to the 6% rate, rough estimatas could range frem $6,000
to $114,000 per medical marijuana business, using HdL and Santa Ana estimated average gross sales,
respectively. With eight medical marijuana businesses, annual tax revenues could be from $48,000 to
$912,000. License and permit revenues are not expected to be significant as this measure exempts
medical marijuana businesses from any special use permits, conditional use permits, special site plans,

variances, ete.

In addition, any changes to the current business license ordinance to allow for the stated maximum
of $500 would require separate voter approval in an election in which City Council Members are on
the ballot. Finance staff believes that the 5500 fee would be significantly below actual costs incurred.

2. Ordinance No. 2
This measure allows a maximum of four medica! marijuana businesses unless more are approved by
City Council. Direct costs in addition to those noted above are primarily related to a new medical
cooperative license and operator permits for each medical marijuana business manager. Both the

license and the permit require completion of lengthy lists of requirements. if a license is not approved
within 30 days, it is considered to be automatically approved.

Staff estimates the following costs relating to the issuance of all licenses and permits for a medical
marijuana business:

i.  Medical cooperative license issuance costs from $2,000 to 55,000
. Operator permit issuance costs from $300 to $1,000
ii. Permitting software update costs a minimum of $3,400

fiv. Standard permit fees from $1,500 depending on a variety of factors
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Since four medical marijuana businesses will be allowed, annual audit costs per year could be from
$10,000 to $30,000 if each business is audited every cther year. In addition, there is a list of
operational requirements that will need to be monitored and verified on an ongoing basis. More
Information in regard to detailed requirements of this measure can be found in Finance Department

Attachment 2.

This measure allows for a 6% gross receipts tax and exemption from the 1% sales tax. The 1%
exemption from sales tax is problematic since it conflicts with State sales tax law. As noted in the
analysis of the first ballot measure, it has been reported that the City could potentiafly be at risk to
lose all sales taxes due to this conflict with State law.

Regardless, assuming all sales being subject to the 6% rate, rough estimates could range from $6,000
to $114,000 per medical marijuana business, using Hdl and the Santa Ana survey average gross sales,
respectively. With four medica! marijuana businesses, annual sales tax revenues could be from
$24,000 to $456,000. License and permit revenues are not expected to be significant and any fees for
new medical cooperative license and operator permits would require resolutions approved by the

City Council.
3. Ordinance No. 3 - “City Draft”

This proposed ordinance does not set a maximum number of medical marijuana businesses, although
indirect limitations will exist related to eligible locations within the City. Information Technology and
Development Services staff have estimated that under the inttially imposed constraints in the City
Draft, there could be approximately 83 business [ocations.

Direct costs in addition to those noted above are primarily related to the optional establishment of a
new City Office of Cultivation Standards and Quality Control {“City Office”) and medical marijuana
business and medical marijuana cultivation permits. The City Office would be authorized by this
proposed ordinance but not required and the new permits require applicants to complete lengthy
lists of requirements. If a license is not approved within 60 days, it will be presented for City Council

review at the next regularly scheduied meeting.

Staff estimates the following costs relating to the issuance of all licenses and permits for a medical
marijuana business:

i Medical marijuana business permit issuance costs from $2,000 to 5,000
ii. Medical marijuana cultivation permit issuance costs from $1,000 to 55,000

ili. Permitting software update costs a minimum of $13,000 {one-time cost regardless of the
number of businesses)

iv. Standard permit fees from $1,500 depending on a variety of factors

Since there is not a specific limitation on the number of medical marijuana businesses allowed, audit
costs per year cannot be estimated at this time. As noted above, individual business audits could cost
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from $5,000 to $15,000. In addition, there is a list of operational requirements that will need to be
monitored and verified on an ongoing basis. More information in regard to detailed requirements of
this measure can be found In Finance Department Attachment 3.

This measure creates no new taxes In addition to the existing 1% sales tax allocated to the City.
Consistent with information ahove, rough sales tax estimates could range from $1,000 to $15,000 per
business, using HdL and the Santa Ana survey average gross sales, respectively, With no formal
limitation on medical marfjuana businesses, annual sales tax revenues cannot be estimated at this

time.

License and permit revenues could be sizable but not significant depending on the number of
busihesses receiving permits and new permit fees set by resolution by the City Councll to recover

costs.
4. Ordinance No. 4 - City of Santa Ana Ordinance

This ordinance was approved by the voters on November 4, 2014 and it allows a maximum of twenty
collectives/cooperatives permits, although Santa Ana staff belleves the actual number could be less
due to limitations related to eligible locations within the City. Santa Ana staff is currently assuming a
minimum of 12 successfully permitted collectives/cooperatives. ‘

Direct costs in addition to those noted above are primarily related to a hew cooperative/collective
regulatory safety permit for each site and expansion of the husiness license tax program. These
permits require completion of sizable lists of requirements and approval of each
cooperative/collective regulatory safety permit is required within 60 days.

In addition, there is a list of operational requirements that will need to be monitored and verified an
an ongoing basis. More informaticn in regard to detailed requirements of this measure can be found
in Finance Department Attachment 4. Santa Ana plans to budget $175,000 for a forensic auditor to
monitor/audit tax receipts.

This ordinance allows for a maximum 10% gross receipts business license tax assessment (initially
imposed at a 5% rate and adjustable thereafter by simple ordinance as needed) with a minimum of
$2,000 per year basic tax amount in addition to the 1% allocation of sales taxes collected by the State.
Assuming the business license tax assessment of 5% and the sales tax allocation of 1%, Santa Ana
estimates that additional annual tax revenues could be approximately $116,000 per
collective/cooperative. Assuming twelve collectives/cooperatives, annual tax revenues could be as
much as $1.39 million. Permit revenues are expected to be approximately 514,000 per business for
combined estimated General Fund revenues of over $1.5 million.

D. Conclusion

Regardiess of the outcome of the two ballot measures allowing medical marijuana businesses, which
were recently certified by the Orange County Registrar of Voters, there are many issues that will need
to be addressed by the City. Some of the more notable issues are as foilows:
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1. Significant citywide staff time will be required and costs will be incurred for implementation,
ongoing operations, and enforcement efforts resulting in potentially high one-time and startup

costs

2. Legal issues and conflicts with Federal law and State Board of Equalization requirements exist in
each of the ballot measures

3. Insufficient historical revenue and cost information exist to reasonably estimate revenue
generation and costs to be incurred and thus, it is too early to know with so much uncertainty
and too little experience to be able to determine net fiscal impact

As requested, Finance Department staff has provided very preliminary information to the City Council to
attempt to address potential citywide financial/staff impacts and issues relating to the two certified
baflot measures, the City Draft measure, and the City of Santa Ana’s approved ordinance. At this time,
much uncertainty exists In regard to allowing and regulating medicai marijuana businesses as this is an

avolving industry.

FINANCE DEPT Attachment #1: Taft/Gardner Ballot Measure Analysis
FINANCE DEPT Attachment #2: Webster/Levesque Ballot Measure Analysis
FINANCE DEPT Attachment #3: Proposed Ordinance in City Draft Analysis
FINANCE DEPT Attachment #4: City of Santa Ana Ordinance Analysis
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Finance Dept. -Attachment 1

TAFT/GARDNER BALLOT MEASURE ANALYSIS
OPERATIONAL IMPACT, INCONSISTENCIES, AND LEGAL ISSUES

General:

Maximum of eight medical cannabis businessas allowed

City Council can increase but not decrease the maximum medical cannabis businesses allowed
Amendment/repeal only through citywide election

Amendment of municipal code

Allows cultivation of marijuana on premises

Planning/Building Safety {required services prior to cpening of business):

Exempt from special use permits, conditional use permits, any cther permits as a condition to obtaining
a business license

Exempt from special site plans, variances or any other permit or certificate as a condition to obtaining a
business license

Determination that proposed business/location meets requirements:

* Exempt entities: residences cultivating marfjuana, clinics, health care facilities, residential care
facilities, hospice, and home heaith agencies

» 600 foot radius from public schools

* 1,000 foot radius from other licensed medical cannabis businesses

¢ Permitted in use districts or zones AP, CL, C2, C1-S, MG, MP, PDC, PDI, C1, and TC

s Qutdoor signs in accordance with City restrictions with no pictarial representations of cannabis

s Legal notice postad Inside

¢ Air treatment filtration or ventilation system to control odors

¢ Alarm system

Operational Requirements {ongoing monitoring and verification):

Live Scan criminal background checks prior to employment for ail employees/volunteers
Annual Live Scan criminal background checks by December 31st for all employees/volunteers
Managers must be registered members of the dispensary

Employees/volunteers must have no felonies in the last seven years

Employees/volunteers must not be on probation or parole for drug sales/distribution
Reasonable compensation of employees comparable to IRS gualified non-profit organizations

No minors allowed to be employees or to be on the premises during business hours
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Commercial general [iability insurance including coverage for medical cannabis

Maintains Insurance for all who deliver marijuana within the City and has location in City with a business
license

Business hours allowed from 9am to 10pm seven days a week

Seller's permit valid and current

Licensed and uniformed security guard patrols during business hours

Alarm system must be functioning and in use

Warning labels and packaging requirements

Legal notice posted inside

Packaging/warning label requirements

Signs in accordance with City rules and no pictures related to cannabis allowed

No cannabis can be visible from the exterior of the business

No alcohol and use of cannabis in business, parking area, or within 50 feet

Cultivation concealed from public view with no exterior evidence or odors/other impacts
Cultivating, manufacturing, and processing cannabis from California only and has not left the state
Cultivation by and provided to verified members in a closed circuit of production and cansumption
Inventory reasonable to meet needs of members anly

No manufacturing of concentrated cannabis

Edible cannabis products must comply with State and local laws

Air treatment filtration or ventilation system to control odors must be functioning and in use
Taxes:

6% sales tax on marijuana related items

1% sales tax on non-marijuana related items

Business licensas (initial setup, processing, monitoring, tracking, verification, user fee creation, permir

issuange);

If not approved/denied in 45 days, permit is automatically approved

License is valid for two years and renewals are due 30 days before expiration and not prior to sixty days
License transfers require that new owners must meet ali requirements

License fee can't exceed $500
Managers must be registered members of the dispensary
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First eight medical cannabis businesses approved get licenses
Priority registration status (first eight applicants):

*» Begins thirty days after ordinance effective date plus ten days
*  Requirements:
* Has never operated a medical cannabls business within the City
* Has not been convicted of operating a medical cannabis business within the City
* Has naver been civilly adjudicated for operating a medical cannabis business without a
business license
* Has applied, has been issued a business license, or received a denial letter
* Has filed proper documents with the State for as a non-profit incorporation
¢ Has or has applied for a seller's permit
* Has or has applied for a license to sell nursery stock from the Department of Food &
Agriculture
* Has applied for a Live Scan background check
* Has a physician's recommendation
¢ Has or has applied for a medical marijuana identification card
* HMas or has applied for general liability insurance with coverage for medical cannabhis or
medlical marijuana
* Has notarized, sighed, and dated authorization for fingerprinting, photographing, and
release of information for a background check
e Has notarized, signed, and dated statement to hold the City harmless

Non-priority registration status has same requirements as for priority registration (for all applicants after
the first eight)

Ballot Measure inconsistencies:

Summary states that activities should not be in conflict with State and Federal law
Section 2 states that activities should not be in conflict with State and local law
Section 9-487(A) (4) states maximums of eight and nine medical cannabis businessas
Section 9-487(A) (5) states a maximum of nine medical cannabis businesses

Section 9-487.1 (25) states that sales and use taxes are imposed

Section 9-487.1 (25i) states that a 6% business tax is imposed

Ballot Measure Legal Issues:

6% sales tax on marijuana related items conflicts with State Board of Equalization (“SBOE”) regulations
1% sales tax on non-marijuana related items is not in conflict with SBOE regulations

Current business license ordinance does not accommodate requirements of this ballot measure
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Finance Dept. - Attachment 2

WEBSTER/LEVESQUE BALLOT MEASURE ANALYSIS
OPERATIONAL IMPACT, INCONSISTENCIES, AND LEGAL ISSUES

General;

Maximum of four medical marijuana businesses allowed

City Council can increase but hot decrease the maximum medical marijuana businesses allowed
Amendment with City Councll approval/repeal only by citywide election

Amendment of municipal code

Allows cultivation of marijuana on the premises

Planning/Building Safety {required services prior to opening of business):

Determination that proposed business/location meets requirements:

* Exempt entities: health care facilities, residential care facilities, hospice, and home health
agencies

e 1,000 foot radius from any schools

» 5600 foot radius from public parks

e 600 foot radius from public libraries

e 600 foot radius from child care facilities

* 1,000 foot radius from other licensed medical marijuana businesses

¢ Notallowed In, abutting, or across the street from residential areas

» Permitted in use districts or zones AP, CL, C2, C1-§, MG, MP, PDC, PDI, C1, and TC

¢ Parking lot lighting required

Operational Requirements {ongoing monitoring and verification):

At least one person with an operator permit must be on the premises during business hours
Managers must have valid Operator Permits

Must provide information to the City on changes in managers within 30 days

Seller's permit must be valid and current

Business hours allowed from 8am to 10pm seven days a week

No cannahis can be visible from the exterior of the business

No alcohol use or purchases in business and parking area

No one under age 18 allowed on the premises

Any violations are misdemeanors with maximum fines of $1,000 and six months in jail
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Taxas:

—_—

6% gross receipts tax

Medical cooperatives exempt from the 1% sales tax

Medical Cooperatlve Licensg; {initial setup, processing, monitoring, tracking, verification, user fee

creation, permit Issuance)

Limited to four licenses unless City Council approves a higher limit

License is valid until revoked

Allows a non-refundable fee approved by resolution by the City Council to cover costs

If not approved/denied in 30 days, permit is automatically approved

Application form provided by the Chief of Police requires:

Entity must be Incorporated in California and be either a nen-prefit mutual benefit corporation
or a statutory agricultural or consumer cooperative

Name, date of incorporation, and evidence that corporation is in good standing

Name and capacity of all officers and directors

Registered corporate agent and address for service process

Type of cooperative, proposed site address, property owner/iessor information

Names of managers who will require Individual Operator Permits and successful Live Scan
background checks

Must provide information to the City on changes in managers within 30 days

Certificate or drawing to be provided within 30 days of proposed property lines, showing if
within limits of other cooperatives, schools, public parks, and residential areas

If Police Chief determines that the application is not completed correctly, a 10 day extension will
he granted by the Finance Director

Application must be stamped upon receipt and investigation should be concluded within 30 days
by either granting or denying the license

Priority review status:

30 days after ordinance effective date through 45 days applications submitted
Requiremants:

¢ Mustbe an active non-profit mutual benefit corporation or statutory agricultural or

tonsumer cooperative incorporated in California prior to 5/22/14

* Haslisted proper documents with State for ocation in the City

* Has applied for or been issued a business license prior to 5/22/14

* Hasalease/rental agreement prior to 5/22/14

» Has seller's permit prior to 5/22/14
Reasans for denial:

* Building/equipment/location do not comply with requirements

s False statements
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* Revocation of a dispensary license within the last 2 years

* Director/officer convicted of felony within 10 years prior to filing application
* Noresponsible adult on premises to as manager during business hours

¢ License fees not paid

Business licenses:

Suspended or revoked for unlawful distribution, and not following initiative provisions/City disciplinary
actions

Annual Individual Operator Permits: {initial setup, processing, monitoring, tracking, verification, user feg
creation, permit issuance)

Required for each managar

No false statements

Must be at least 18 years old or if at least 21 years old

Live Scan background check

No felonies within the iast 10 years

If not approved/denied within 30 days, automatic approval of permit

Suspended or revoked for unlawful distribution, and not following initiative provisions/City disciplinary
actions.

Chief of Police provides form, stamps as received, grants, denies, and renews permits
Applicant must fill out all required information

Non-refundable fee for permit

If Police Chief determines that the application is not completed correctly, a 10 day extension will be
granted for City Manager to act on the application

Chief of Police must grant or deny within 15 days, if not, the Finance Department will Issue the permit
Permit is valid for 1 year and renewal is due 30 days before expiration

Suspension/Revocation of Cooperative Licenses and Operator Permits:

Chief of Police provides written notice and hearing information at least 10 days before the hearing
Chief of Police decision can be appealed within 7 days to City Council pursuant to the Municipal Code
If appeal is lost, applicant can request a judicial review

Chief of Police can issue warnings, suspensions, ot revocations for;

¢ False statements
* Failure to make reasonable effort to prevent illegal distribution/prohibited conduct/failure to

abide by previous disciplinary actions
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* Subject to closure as a public nuisance if violate initiative provisions

Ballot Measure Inconsistencias:

Summary states that medical marijuana businesses are subject to a 6% sales tax

The first part of the measure states that medical marijuana businesses are subject to a 6% gross receipts
tax

aection 9-490 (f) states applicant for Operator Permit must be at least 18 years old
Section 9-491 (a) (f) states applicant for Operator Permit can be denled if under 21 years old

Ballot Measure Legal Issues:

Medical cooperative exemption from the 1% sales tax is in conflict with State sales tax law

Priority review status requirements state that items need to be accompiished by 5/22/14
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Finance Dept. ~ Attachment 3

PROPOSED ORDINANCE IN CITY DRAFT ANALYSIS
OPERATIONAL IMPACT, INCONSISTENCIES, AND LEGAL ISSUES

General:
No maximum number of marijuana businesses stated

Amendment by an ordinance approved by the City Councl|

Amendment of municipal code
Cultivation allowed or not allowed on premises?

Planning/Building Safety {requirad services prior to opening of business):

Exempt entities: clinics, health care facilities, residential care facllitles, hospice, and home health
agencies

Determination that proposed business/location meets requirements:

¢ 1,000 feet from public and private schools

1,000 feet from public libraries

1,000 feet from youth centers

200 feet from residential zone unless issued a minor conditional use permit
Permitted in use districts or zones C1, C2, C1-5, MG, MP, PDC, PDI, C1, and TC
1,000 feet from other medical marijuana businasses

Odor control (air treatment system/no off-site smell)

* Airtreatment filtration or ventilation system to control odors

*  Alarm system

¢ Outdoor signs in accordance with State and City restrictions

Operational Requirements (ongoing monitoring and verification):

Allow reasonable inspections by City

Maintenance of required insurance

Seller's permit must be valid and current

Security guard

No use of marijuana or smoking allowed on-site or within 20 feet

No loitering allowed outside business

Any unlawful sales outside business should be reported to City within 24 hours

No allowance of breach of peace, disturbance of public order, or disorderly conduct
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Finance Dept. — Attachment 3

Security cameras used continuously with at least 30 days of recorded documentation maintained
Centrally monitored fire and burglar alarm system
Secure entrances with entry controlled by employees

Records to he maintained on site for 3 years:
» Owner and/or lessee information
*  Employee information

Results Live Scans for all employees

Mermber information for those who participate in cultivation

State identification cards and information for all members receiving medical marijuana

Dates medical marijuana provided to members

Delivery information

Documentation of finances

Insurance policy

inventory decumentation

Valld permits displayed
Employee records (certain felony restrictions/results of annual Live Scans/valid identification

cards for employees, owners, and managers)

Volume limited to member needs
Only sell medical marijuana and related products
No recommendations by on-site physicians

Required signs must be posted/shall not obstruct entrance or security system/business identification
sign to be single window or wall sign

No alcohol ficense from State is allowed

Business shall not operate as a lounge or café with consumption on site

Quality control to disclose percentage level of certain compounds

Labeling requirements (warning labels/date of manufacture/weight/no packaging attractive to minors)

Edibles must comply with State law/no products requiring refrigeration or heat/must be prepared by a
member

Employees must receive appropriate training
Medical marijuana supply can only be from members

Business hours allowed from 7am to 10pm seven days a week
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Finance Dept, - Attachment 3

No minors allowed on-site unless they are qualified patients, primary caregivers, or with parents/legal
guardians

Odor control required (air treatment system/no off-site smell)
Site management (business to monitor nuisance activities/written rules to members}

Non-profit (monetary reimbursements only to cover overhead and operating costs)
* Reasonable proof to be provided to City annually

Delivery of medical marijuana to members only (employees dellvering must have identification card)

City is authorized but not required to create City Office of Cultivation Standards and Quality Control to
perform the following:
* Conduct regular inspectlons of cultivation practices and procedures
Test medical marijuana at cultivation sites
Establish model guidelines
To determine adherence to guidelines and make results available to the public
Establish quality control testing standards
Test standards and make results available to the public

Establish labeling standards
Sample testing for pesticides and contaminants by business or independent laboratory with
destruction required if positive results

Taxes and Fees:

1% sales tax

Application fees set by resolution
Cost recovery of all fees and costs Incurred for implementation set by resolution

Medical Marijuana Dispensary and Medical Marijuana Cultivation Permits (initial setup, processing,
meonitoring, tracking, verification, user fee creation, permit issuance):

Issued by Chief Executive Officer or designee

Applications:
* Address

Site and floor plan

* Security plan {cameras/fire and burglar alarm system/locked entrances/interior and exterior
lighting/secured windows)

*»  Names and addresses of managers, owner, and lessor

e Authorization to City to seek verification on application

* Proof of non-profit status

» Statement that information provided is true and correct

» Further information deemed necessary by City CEO

* No false statements
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Appropriate location that meets all requirements

Applicant must be primary caregiver, qualified patient or legal representative

Finance Dept. - Attachment 3

No history of unlawful, fraudulent, unfair, or deceptive business acts or practices by applicant or

any manager

Decision in 60 days — if not, application will go to City Council at the next regularly scheduled

meeting
Notice of incomplete application within 30 days
Granted if meet all requirements of Chapter

State Board of Equalization Seller’s Permit required

Written agreament with the City in regard to the following:

L]
[ ]
L]
*

Allow reasonable inspections by City

Indemnification of City from all liability

Maintenance of required insurance

Defend City if legal action and reimburse any court costs
Provide updated application annually

Conditions to malintain vaiid permits:

Strict adherence to requirements

Allow reasonable inspections by City

Maintain current and valid contact information with City
Transferable if transferee meets requirements

Suspension/Revocation of Permits:

[ ]

Failure to follow requirements

Operations ceased for 180 days

Change in ownership without issuance of new permits
Failure to maintain security camera recordings

Fails to allow inspections

Subject to closure as a public nuisance if violate ordinance provisions

Appeals pursuant to Municipal Code

Violations and Penalties:

Any person who violates requirements of this erdinance
Misdemeanor
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Finance Dept, — Attachment 4

City of Santa Ana Measure BB — November 4, 2014 Election

General;

20 selected from lottery of qualified applicants

Prohibits on-site growing or cultivating, restrictions for cuttings
Amended municipal code

Within 30 days of adoption, registration forms to be preparad by City

Co-op/Collectives to apply within 60 days, with non-refundable processing fee

Planning/Building Safety

Exterior signage limited to one wall sign, non-illuminated, not to exceed ten square feet
Sufficient odor absorbing ventilation and exhaust system

Patron notification — loitaring, forgery, impairment

Web-based closed-circuit tv for security, maintain for 90 tlays

Fire and burglar alarm

Property owner’'s consent

Permitted in M-1, M-2 Industriai zones

Not within 500 feet of another collective or cooperative

Not within 1,000 feet of any school, park, residential

Operational Reguirements

Unarmed security guard at all times to monitor site and immediate vicinity
Prohibits on-site doctor recommendations

Prohibits on-site alcohol or tobacco sales

Prohibits on-site food/alcohol/tobacco/marijuana consumption

Hours of operation-Monday to Saturday 10 a.m.-8 p.m. Sunday 11 a.m.-7 p.m,
Dispense to qualified patients, only prescribed amount

Max $200 kept on-site overnight, at least one daily bank drop

No patients under 21 unless accompanied by caregiver, etc
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Finance Dept. — Attachment 4

Provide name and number of on-site staff person to PD

Criminal background check, employees free of felony or misdemeanor with past four years
Food distribution — adhere to state laws and city ordinances

Prohibits concentrated cannabis

Records at the location

- Names, addresses of landiord, members, caregivers

- Receipts ‘

- Proof of compliance with Attorney General guidelines

- Maintain for five years

- Annual audits, no later than February 15, completed by CPA

- May be inspected by PD and other departments, unlawful to refuse, obstruct

- Non-compliance must cease operation

Taxes — Business License Tax

Revenue purpose only

Annual business license

Not considered religious or charitable

If claiming exemption, must prove status

Tax rates

- Business tax up to ten percent of gross receipts. Initial five percent, ten percent max

- City Council may lower rate

- Minimum $2,000 per location

~  City Council may repeal or amend ordinance as long as tax isn’t increased

- Taxcollecter may implement rules, regulations, and guidelines on the collection and the

methodology

Exemptions

- No fixed place of business, but comes to City as requested by patient, no more than five days

within the year
- Iftransaction is for collective/co-ap activities, business tax is payable

Monthly remittance
$2,000 minimum basic rate due before April 1
If new licensee, prorated quarterly

lLate payment subject to penalty and interest
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Finance Dept. — Attachment 4

Payment of tax does not authorize unlawful business

State or Federal law changes do not require changes to tax collection

Cooperative/Collective Regulatory Safety Permit.

Regutlatory Safety Permit from PD, to be displayed at all times visible te public, valid for 2 vear unless
revoked. Regulatory Safety Permit to contain:

- Address

- Site plan

- Photos

- Lease orrental contract, written landlord consent

- Staff information, photo ID

- Articles and Bylaws if corporation, Articles of Association if unincorporated association
- Name of agent for Service of Process

- BOE Seller’s Permit

- Copy of Medical Marijuana Collective Operating Standards

Chief of Police to review within 60 days, other City and County departments to make recommendations
to Chief. Chief of Police or designee to grant if:

- Fee's paid

- Conforms to provisions

- No material misrepresentation by applicant

- Full cooperation by applicant

- No permit denied or revoke within the last 5 years within the U.S.
- Collective to comply with ail laws

- Compiiant with Federal agencies and guidelines

Written application to renew 60 days before expiration to Chief of Police
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CHAPTER 5

HUMAN RESOURCES / RISK MANAGEMENT DEPARTMENT REPORT

BY TAMARA S. LETOURNEAU, ASSISTANT CEQ; AND
LANCE M. NAKAMOTO, HUMAN RESOURCES MANAGER

A. Introduction

This preliminary report briefly summarizes the potential impacts on the Human Resources/Risk
Management Division related services and resources that may be associated with the addition of medical
marijuana businesses in Costa Mesa, including but not limited to impacts to staffing and job
classifications, capital expenses for vehicles, staff training, and records management,

B. Analysis/Impact on Human Resources/Risk Management Division

Based upon the two citizen sponsored Inltiatives, there would be a maximum of either eight (8) or four (4)
dispensaries within the City. One option is to have the regulation of medical businesses mcorporated into

the Development Services Department.

There are three major functions of the “City Draft”: 1. Licensing, 2. Enforcement, and 3, Ongoing Ovaersight.
The August 5, 2014 and November 18, 2014 City Council Reports mention a City Office of Cultivation
Standards and Quality Control with the November 18% report indicating this Office could be optional and
“...created to conduct regular inspection of cultivation practices and procedures, as well as to test medical
marijuana.” In the event the City created such an “office,” the City’s initial focus would appear to he

concentrated on these major functions,

In order to ensure that the City addresses quality control and adherence to policies and pracedures, one
option Is to utifize existing Code Enforcement Officers (as other cities have done) and/or add to the current

staffing to address this issue.

If the “City Draft” proposal moves forward, there would be a component for “testing” marijuana. The City’s
Crime Scene Specialist classification already performs basic “presumptive tests” for drugs in collecting,
processing and preserving evidence. One option s for the incumbent Crime Scene Specialists to perform

the testing component with appropriate training.

in addition to the Code Enforcement Officer and Crime Scene Specialist classifications, the City outsources
its former Tax Auditing Specialist classification. As such, the vendor may be required to monitor sales for
business taxation purposes under the terms of hoth citizen-backed initiatives. The city-backed proposal

did not call for an additicnal tax.

The approximate total compensation cost for a Code Enforcement Officer is $100,000 and approximately
$115,000 for a Crime Scene Specialist. If new posrtlons are approved there may be additional capital outlay

for vehicles, equipment, etc.
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Additionally, there would be costs borne for training and continuing education for these employee(s);
possible certification and recertification programs; license/records management; and acting as the City’s
liison with regard to other County and State agencies interfacing with medical marijuana
collectives/cooperatives.

If any of the proposed ordinances are approved, they may impact the wages, terms and conditions of
employment for employees represented by Costa Mesa City Employee’s Association (CMCEA).

There is also a concern, from a risk management viewpoint, that City employees performing these
responsibilities are at potential risk for administering and regulating businesses, which may be in violation

of federal faw.
€. Conclusion

Depending on which, if any, of the initiatives is approved by voters, there will be impacts relative to staffing,
training, records management and monitoring of sales. Should the city-backed proposal be selected, the
same impacts will exist in addition to determining appropriate job classifications for the “City Office of
Cultivation Standards and Quality Control”. There is also potential for a capital outlay for vehicles,
equipment and additional training. At this time, we do not know how the CMCEA will react to these issues
and the potential conflict with federal law.
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CHAPTER &

FIRE DEPARTMENT REPORT

BY DAN STEFANOQ, FIRE CHIEF

A. Introduction

This preliminary report briefly summarizes the potential impacts on Fire Department related services
and resources that may be associated with the addition of medical marijuana businesses in Costa Mesa,
including but not fimited to fire and life safety and community risk reduction.

. B. Impact on the Fire Department

From a fire prevention and community risk reduction perspective, the introduction of marijuana
businesses with on-site cultivation will increase the risk of electrical hazards including fire due to the
additional interior illumination {e.g., electric) and heating needs that will be required, This includes
potential electrical systems/conditions and heating element hazards as covered in the California Fire
Code and Building Codes {e.g., CFC Chapter 6 — Building Services and Systems; Section 605 — Electrical

Equipment, Wiring, ond Hazards, etc.).

To this end, the need for enhanced and specialized collaborative inspections with the building, fire, and
police departments will require additional resources for initial and regular site inspections, In addition
to increased code enforcement resources to address code compliance (see Fire Department Attachment
#1 for a draft copy for an indoor cultivation site).

In addition, the utilization of pesticides, insecticides, herbicides, and chemicals reguired for indoor
cultivation will increase the likelihood of a hazardous material type exposure and exacerbate the nature
and extent of any indoor fire or incident (e.g., reactivity), as well as nuisance complaints from nearby

husinesses and residents.

From an operational and emergency response perspective, timely and direct access for emergency
responders will be impacted. Specifically, response times will impacted by high risk premise entry, due
to security and blocked or modified entry and egress areas, which does not exclude the potential of
hazardous defense devices (e.g., booby trap devices) after hours.

This risk is expanded considerably without quantity limits clearly specifiad for on-site cultivation sites
(see Fire Department Attachment #2), The Fire Department also identifies risk without specific
information required relative to on-site cultivation {e.g., the inclusion of a site safety plan, in-line with
the security plan measures; electrical safety requirements, emergency access, emergancy preplan, etc.).

C. Proliferation of illegal or Non-Approved Marijuana Cultivation Sites/Locations
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The potential of illegal or non-approved marijuzna cultivation sites/locations has been documented
throughout California, in particular in Nerthern California and is a very real concern as was evidenced by
a recent incident in Costa Mesa, where an illegal operation was discovered after a Fire Department
response to an electrical fire (see Fire Department Attachment #3).

D. Conclusion

There will be an impact to fire department resources and services with the Implementation of medical
marijuana businesses in the City of Costa Mesa, in particular as it relates to on-site cultivation,

FIRE DEPT Attachment #1:  Draft Fire & Building Department Indoor Cultivation inspection Report

FIRE DEPT Attachment #2:  Limits on marijuana guantities — Kelly deciston
FIRE DEPT Attachment #3:  Iltegal indcor cultivation site in Costa Mesa; Dally Pilot article
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FIRE DEPT. — ATTACHMENT #1

INDOOR CULTIVATION INSPECTION REPORT

ADDRESS: INCIDENT#;
CITY/COUNTY BUILDING OFFICIAL NAME: e —

ELECTRICAL SYSTEMS/CONDITIONS
D METER BYPASSED {CFC 605.6)
D EXPOSED WIRING INCLUDING SPLICES (CFC 605.6}
0 ELECTRICAL ALTERATIONS (CFC 605.6)
D ELECTRICAL DEVICES EXPOSED TO WATER {605, 1)
D TEMPORARY WIRING USED IN PLACE OF PERMANENT (CFC 605.9}
D TEMPORARY WIRING NOTATIACHED TO STRUCTURE (CFC 605.9.1)}
D EXTENSION CORDS USED INPLACE OF PERMANENT WIRING {CFC 605.5}
D COVER PLATES MISSING {CFC 605.6}
D MULTI-PLUG ADAPTERS SUBJECT TO ENVIRONMENTAL OR PHYSICAL
DAMAGE (CFC 605.4.3}

STRUCTURAL CONDITIONS
D SEPARATION BETWEEN GARAGE/LIVING SPACES PENETRATED {CFC 703.1)

D SELF-CLOSING DOORAT GARAGE/LIVING 8PACES (CFC 703.2.3}

D SHEET ROCK OPENED TO ATIIC/CRAWLSPACE (CFC 703.1)

D WINDOWS BLOCKED QR INACCESSIBLE (CFC 1026.4}

D COMBUSTIBLE FLOORAVALL COVERING (CFC 803.1}

D SMOKE ALARMS DISABLED/MISSING (CFC 907.2.10.1.2)

D INDICATIONS OF NON-PERMITIED ALTERATIONS (ROOMS ADDED, ETc.)
(CFC 102.3}

GENERAL SAFETY
D PRESSURE VESSELS (PROPANE, C02, ETe.) WITHOUT VALVE PROTECTION

{CFC 3003.6)
D PRESSURE VESSELS (PROPANE, C02, ETC.) UNSECURED {CFC 3003.5.3)
D STORAGE OF COMBUSTIBLE MATERIALS (GEC 304.1}
D PITFALLS, BOOBY TRAPS, ETC. {CFC 507.3}
D STORAGE INATIIC SPACES PROHIBITED IN RIR2 (CFC 315.2.4)
D FUMIGATION DEVICES REQUIRE NOTIFICATION/PERMIT {CFC 1703.3}

Firehouse® Cading:
INCIDENT TYPE: 551 (ASSIST POLICE OR OTHER GOVTAGENCY)

ACTIONS TAKEN: 002 (MARIJUANA GROW DISCOVERED)
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603.6 Unapproved conditions. Open junction boxes and open-wiring splices shall
be prohibited. Approved covers shall be provided for all switch and electrical outlet

boxes,

605.1 Abatement of electrical hazards. Identified electrical hazards shall be
abated. Identified hazardous electrical conditions in permanent wiring shall be
brought to the attention of the code official responsible for enforcement of the
California Elecirical Code. Electrical wiring, devices, appliances and other equipment
that is modified or damaged and constitutes an electrical shock or fire hazard shall

not be used.

605.2 Temporary wiring. Temporary witing for electrical power and lighting

installations is allowed for a period not to exceed 90 days. Temporary wiring

methods shall meet the applicable provisions ofthe California Electrical Code.
Exception: Temporary wiring for electrical power and lighting installations is
allowed during periods of construction, remodeling, repair or demolition of
buildings, structures, equipment or similar activities,

605.9.1 Attachment to structures. Temporary wiring attached to a structure shall
be attached in an approved manner.

605.5 Extension cords. Extension cords and flexible cords shall not be a substitute
for permanent wiring. Extension cords and flexible cords shall not be affixed to
structures, extended through walls, ceilings or floors, or under doors or floor
coverings, nor shall such cords be subject to environmental damage or physical
impact. Extension cords shall be used only with portable appliances.

605.4.3 Installation. Relocatable power tap cords shall not extend theough walls,
ceilings, floors, under doors or floor coverings, or be subject to environmental or

physical damage.

703.1 Maintenance, The required fire-resistance rating of fire-resistance-rated
construction (including walls, fire stops, shaft enclosures, partitions, smoke barriers,
floors, fire-resistive coatings and sprayed fire-resistant materials applied to
structural members and fire-resistant joint systems) shall be maintained. Such
clements shall be properly repaired, restored or replaced when damaged, altered,
breached or penetrated, Openings made therein for the passage of pipes, electrical
conduit, wires, ducts, air transfer openings and holes made for any reason shall be
protected with approved methods capable of resisting the passage of smoke and
fire. Openings through fire-resistance-rated assemblics shall be protected by self- or
automatic-closing doors of approved construction meeting the fire protection

requirements for the assembly,

703.2.3 Door operation. Swinging fire doors shall close from the full-open position
and latch automatically. The door closer shall exert enough force to close and latch

the door from any partially open position.
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803.1 General. The provisions of this section shall limit the allowable flame spread
and smoke development of interior wall and ceiling finishes and interior wall and
ceiling trim in existing buildings based on location and occupancy classification.,
Interior wall and ceiling finishes shall be classified in accordance with Section 803 of
the California Building Code. Such materials shall be grouped in accordance with
ASTM E 84, as indicated in Section 803.1.1, or in accordance with NFPA 286, as
indicated in Section 803.1.2.

907.2.10.1.2 Groups R-2, R-2, R-3.7, R~4 and 1-1. Single- or multiple-station
smoke alarms shall be installed and maintained in Groups R-2, R-3, R-3.1, R-4 and 1-
lregardless of occupant load at all of the following locations: 1.0n the ceiling or
wall outside of each separate sleeping area in the immediate vicinity of bedrooms.

1026.4 Operational constraints. Emergency escape and rescue openings and any
exit doors shall be maintained free of any obstructions other than those allowed by
this section and shall be operational from the inside of the room.

102.3 Change of use or occupancy. No change shall be made in the use or
occupancy of any structure that would place the structure in a different division of
the same group or occupancy or in a different group of occupancies, unless such
structure is made to comply with the requirements of this code and the California
Building Code. Subject to the approval of the fire code official, the use or occupancy

- of an existing structure shall be allowed to be changed and the structure is allowed
to be occupied for purposes in other groups without conforming to all the
requirements of this code and the California Building Code for those groups,
provided the new or proposed use is less hazardous, based on life and fire risk, than

the existing use.

3003.6 Valve protection. Compressed gas container, cylinder and tank valves shall
be protected from physical damage by means of protective caps, collars or similar
devices in accordance with Sections 3003.6.1 and 3003.6.2.

Securing compressed gas containers, cylinders and tanks. Compressed gas

containers, cylinders and tanks shall be secured to prevent falling caused by

contact, vibration or seismic activity, Securing of compressed gas containets,

cylinders and tanks shall be by one of the following methods:
1. Securing containers, cylinders and tanks to a fixed object with one or more
restraints.
2. Securing containers, cylinders and tanks on a cart or other mobile device
designed for the movement of compressed gas containers, cylinders or tanks.
3. Nesting of compressed gas containers, cylinders and tanks af container
filling or servicing facilities or in seller's warehouses not accessible to the
public. Nesting shall be allowed provided the nested containers, cylinders or

tanks, if dislodged, do not obstruct the required means of egress,
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NEWS RELEASE
October 1, 2014

Costa Mesa Fire Department
Dan Stefano, Fire Chief
Contact: Kevin Diamond, Battalion Chief
Telephone: (714) 754-5204

4. Securing of compressed gas containers, cylinders and tanks to or within a rack,
framework, cabinet or similar assembly designed for such use. Exception:
Compressed gas containers, cylinders and tanks in the process of examination,
filling, transport or servicing.

304.1 Waste accumulation prohibited. Combustible waste material creating a fire
hazard shall not be allowed to accumulate in buildings or structures or upon premises.
304.1.1 Waste material, Accumulations of wastepaper, wood, hay, straw, weeds, litter
or combustible or flammable waste or rubbish of any type shall not be permitted to
remain on a roof or in any court, yard, vacant lot, alley, parking lot, open space, or
beneath a grandstand, bleacher, pier, wharf, manufactured home, recreational vehicle or

other similar structure.

315.2.4 Attic, under-floor and concealed spaces. Attie, under-floor and concealed
spaces used for storage of combustible materials shall be protected on the storage side as
required for I-hour fire-resistance-rated construction. Operings shall be protected by
assemblies that are self-closing and are of noncombustible

construction or solid wood core not less than 1.75 inches (44.5 mm) in thickness.

Storage shall not be placed on exposed joists.

Exceptions:
1. Areas protected by approved automatic sprinkler systems,

2. Group R-3 and Group U occupancies,

507.3 Pitfalls. The intentional design or alteration of buildings to disable, injure, maim
or kill intruders is prohibited. No person shall install and use firearms, sharp or pointed
objects, razor wire, explosives, flammable or combustible liquid containers, or dispensers
containing highly toxic, toxic, irritant or other hazardous materials in a manner which
may passively or actively disable, injure, maim or kill a fire fighter who forcibly enters a
building for the purpose of controlling or extinguishing a fire, rescuing trapped occupants
or rendering other emergency assistance,

1703.3 Notification. The fire code official and fire chief shall be notified in writing at
least 24 hours before the structure is to be closed in connection with the utilization of
any toxic ot fiammable fumigant. Notification shall give the location of the enclosed space
to be fumigated or fogged, the oceupancy, the fumigants or insecticides to be utilized, the
person or persons responsible for the operation, and the date and time at which the
operation will begin. Notice of any fumigation or thermal insecticidal fogging shall be
served with sufficient advance notice to the occupants of the enclosed space involved to

enable the occupants to evacuate the premises,
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Fire Dept. - Attachment 2

Court Strikes Down SB420 Limits

Los Angeles, May 22, 2008: The Second District of California Court of Appeals ruled that the
state limits on medical mar{juana-possession and cultivation established under state law SB 420

are unconstitutional.

In the case People v. Patrick Kelly, the court avertutned defendant's convietion for possessing 12
oufices of dried martjuana plants on the grounds that the prosecutor had improperly argued that
the defendant was guilty because fie possessed move than the 8-ounce it established in Health
& Safety Code 8ec, 11362.77 and did not have 2 doctor's recommencdation authorizing mora,
(Text of Kelly decision,

The Court validated the long-standing view of California NORML, and other Prop 215 advocates
that the 8B 420 limits are unconstitutional, Cal NORML attorneys have syecesstlilly argoed the
point in several lower court cases, but this s the Frst time it has been addressed by an appellats
court,

In 2 3-0 decision, the court ruled: "The prosecutor's argument was tmproper, It was improper
because the CUA [Compassionate Use Act] can only be amended with voters' approval. Votess,
however, did not approve the eight-ounce limit asd other caps in section 11362.77 [of SB420%:
fience, section 11362.77 yncenstitionally amends the CUA." The decision is certified for
partial publication, pending possible appeal to the Supreme Court,

The fult implications of the Kelly decision remain unclear. In particular, it.is not clear whether it
. tules outthe use of SB 420-numbers as guidelines to protect patisnts with state ID cards from
arrest. The courl's veasoning would seem to apply only when the SB 420 numbers are used to
limit patienss' rights, not when they are used to protect them. However, the court's sweeping
pronouncenient that' this section of B 420 Is "unconstitutional” might be interpreted otherwise
by pelice who would prefer io ignore it Further litigation therefore seems likely,

Tronjeally, the court noted that the constitutional problems in SB 420 could have been avoided by
enactment of Seir. Vasconeellos' proposed "$B 420 Clean-Up" bill 8B 1494 in 2004, That bill
made {t clear that qualified patients could [sgally possess whatever amount of marjjuana was
consistent with their needs. However, SB 1494 was vetoed by Gov, Sehwarzenegger on the
grounds It removed “reasonable and established quantity guidelines.”

One incidental casualty of the Kelly decision was Mendoeing's Measure B antl-por initiative,
aimed at rolling back the county's limits for medical marijuana cultivation from 23 to 8 plants, '
Measure B specifically cites the clause in SB 420 that was struck down in the Kelly decision,
H&SC 11362.77. Measure B therefore appears to rest on invalid law, making it vulnerable to
legal and political challenge,

The Atorney General's office announced that it would appeal the Kelly tuling,

Textof the Kelly decision
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CHAPTER 7

DEVELOPMENT SERVICES DEPARTMENT REPORT

BY WILLA BOUWENS-KILLEEN, PRINCIPAL PLANNER-ZONING ADMINISTRATOR

A. Introduction

This preliminary report briefly summarizes the potential impacts on Development Services Department
related services and resources that may be associated with the addition of medical marijuana businesses
in Costa Mesa, including but not limited to zoning restrictions, permit requirements and adherence to

Costa Mesa Municipal Codes.

B. Impact on the Development Services Degar_tment

In reviewing both citizen-sponsored medical marijuana ballot measures, it appears the Development
Services Department would be involved as follows:

1.

Compliance with “safety radius restrictions”: Proposal number 1 might require the Planning
Division to verify that the proposed business complies with the “safety radius restrictions” as part
of the review of the business license. (This will depend on how the business license is submitted.)

Violation of operational requirements: Under proposal number 1, only a Busihess License is
required. Consequently, if the business does not comply with State and Local law, Code
Enforcement would be required to enforce those Code violations -- via Notice of Violations,
citations, and/or criminal prosecution. {Under proposal number 2, since the Police Department
would review and issue dispensary and operator permits, one would assume that they would be
responsible for ensuring compliance with State and Local requirements.)

Signage: Under proposal number 1, Planning would need to confirm that proposed signage does
not contain pictorial representations of the marijuana plant and/or of marijuana usage.

Many aspects of Medlcal Marijuana Collectives being permitted to operate in Costa Mesa would be the
same as any business proposing to establish in the City:

1.

Business ficense: The Planning Division would be required to review the business license for
compliance with zoning and parking requirements.

Parkfng deviations: A meadical marijuana business proposed for an industrial zone may be initially
rejected due to a lack of parking, necessitating the processing of a minor Conditional Use Permit
(CUP) to deviate from parking standards before approval of the licanse can be glven (assuming

the minor CUP can be justified and approved).

28



3. Building permits: A building permit would be required for any changes proposed to the hullding.
This is especially critical for businesses that will cultivate the marijuana because those type of
uses draw a greater than normal amount of power and have interior irrigation systems,

4. Enforcement: If compliance cannot be gained, a public nuisance action, as delineated in Title 20
(proposal number 1) or Title 13 {praposal number 2) would probably fall to this department to

spearhead and/or process.

5. [llegal businesses: Perhaps the greatest impact could be that, without an outright prohibition,
other Medical Marijuana businesses may believe they can establish in the City. Enforcement {lack
of a business flicense/removal of a business that cannot be established) can be lengthy,

C. Conclusion

Consequently, in our opinion, with a few exceptions, allowance of medical marijuana businesses appears
to be much the same as any new business that proposes to establish in the City.
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CHAPTER 8

INFORMATION TECHNOLOGY DEPARTIMENT REPORT

BY STEVE ELY, INFORMATION TECHNOLOGY DIRECTOR

A. Introduction

This preliminary report briefly summarizes the potential impacts on the Information Technology
Department (1.T.) related services ahd resources that may be associated with the addition of medical
marijuana businesses in Costa Mesa, including but not limited tc impacts to the City’s permitting system,
and changes to the geographical information systems spatial layer maps.

B. Impact on the L.T. Department

We have reviewed the proposed measures to establish regulations for medical marijuana businesses,
The impacts to the .T. Department assoclated with the proposed measures are minimal and are similar
for all measures. At a minimum, permitting software requirements will need to be changed/added to
accommodate the proposed measure, As needed, I.T. will make changes to the City’s geographical
information systems maps as Medical Marfjuana Businesses relocate or change locations.

C. Conclusion

The Information Technology Department wili work with the permitting vendor to establish the needed
changes in the applfication for any approved medical marijuana businesses measure. Otherwise, it
appears that impacts to our department will be minimal.
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CHAPTER 9

PUBLIC SERVICES DEPARTMENT REPORT

BY ERNESTO MUNOZ, PUBLIC SERVICES DIRECTOR

A. Intreduction
This preliminary report briefly summarizes potential impacts on the Public Services Department related
services and rasources that may be associated with the addition of medical marijuana dispensaries in

Costa Mesa, including but not limited to impacts to public infrastructure.

B. Impact on the Public Services Department

We have reviewed the proposed measures to establish regulations for medical marijuana dispensaries
and cultivation, The impacts to public infrastructure associated with the proposed measures are minimal
and are similar for all measures, As established by the applicable codes, the City will retain its ability to
adopt and enforce local ordinances to regulate facilities housing these businesses, including permitting
requirements for new or modified existing sites.

C. Conclusion

Permitting requirements and conditioning of new and remodeled sites will follow existing local codes.
No impacts are anticipated to the public right-of-way other than those typical of any new or remodeled

development.
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