Attachment A

AMENDMENT NUMBER ONE
TO PROFESSIONAL SERVICES AGREEMENT
WITH LILLEY PLANNING GROUP

This Amendment is made and entered into this of April, 2016, (“Effective Date”) by
and between the CITY OF COSTA MESA, municipal corporation (“City”) and LILLEY
PLANNING GROUP, a California Corporation (“Consultant”).

WHEREAS, Consultant and City entered into an agreement on December 1, 2015, (the
‘Agreement”) for Consultant to provide services more fully described in Exhibit “A”, and

WHEREAS, the original Agreement contained a provision for an initial term of seven (7)
months with the option to extend the Agreement for up to two (2) term periods of one (1) year
each; and

WHEREAS, Consultant and City wish to amend the Agreement to exercise the first
extension so that the new termination date shall be June 30, 2017: and

WHEREAS, Consultant and City desire to amend the Agreement to adjust the amount of
compensation from the existing compensation limit of Ninety Three Thousand Dollars
($93,000.00), to a not-to-exceed amount of One Hundred Eighteen Thousand One Hundred
Two Dollars ($118,102.00); and

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree as follows:

1. Section 2.1, Compensation, shall be amended to read, “As compensation for the
provision of services outlined in Exhibit “A” and in accordance with this
agreement, Consultant shall be paid in accordance with the fee schedule set
forth in Exhibit “B,” attached hereto and incorporated by reference. Consultant’s
total compensation shall not exceed One Hundred Eighteen Thousand One
Hundred Two Dollars ($118,102.00).

2. Paragraph 4.1 of the Agreement is hereby amended to read, “This Agreement
shall commence on the Effective Date and continue until June 30, 2017, unless
previously terminated as provided herein or as otherwise agreed to in writing by
the parties.”

3. All terms not herein defined shall have the same meaning and use as set forth in
the Agreement.

4, All other terms, conditions, and provisions of the successor Agreements not in
conflict with this Amendment, shall remain in full force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by and through their respective authorized officers, as of the date first above written.
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CITY OF COSTA MESA,
A municipal corporation

Mayor of Costa Mesa

Department Head

Finance Director

CONSULTANT

Signature

Name and Title

Social Security or Taxpayer |ID Number

APPROVED AS TO FORM:

City Attorney

APPROVED AS TO INSURANCE:

Risk Management

APPROVED AS TO CONTENT:

Project Manager

Date:

Date:

Date:

Date:

Date:

Date:

Date:
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ATTEST:

City Clerk and ex-officio Clerk
Of the City of Costa Mesa
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EXHIBIT A

CITY OF COBTA MESA
PROFESSIONAL SERVICES AGREEMENT

THIS AGREEMENT Is mads and entered info this _ 1g4 day of Decamber, 2015
("Effective Date"), by and between the CITY OF COSTA MESA, a municipal corporation {"City",
and LILLEY PLANNING GROUP, a California Corporation (“Consultant”).

WITNESSETH:

A WHEREAS, City proposss to utiliz.é the services of Consultant as an independent
contractor to provide Planning Censulting Services as mors fully described as Exhibit “A™; and

. B WHEREAS, Consultant represents that it has that degree of specialized
expertise contemplated within Californla Governmerit Code Saction 37103, and Holds all
necessary licensas to practice and perform the services hareln contemplated; and

C. WHEREAS, Clty and Consultant desire to contract for the specific services
described In Exhibit “A" (the “Project”) and desire to set forth thelr rights, duties and llanilities in
connection with the services to be performed; and

3 WHEREAS, no offictal or employee of City has a financial intérest, within_the
provisigns of Bections 1090-1C92 of the California Government Code, in the subject metter of
this Agreement.

NOW, THEREFORE, for and In cons!deration of the mutusl covenants and condltions
containad harein, the partles hereby agree as follows; ‘

1.0.  SERVICES PROVIDED BY CONSULTANT

1.1, Scope of Serviges. Consultant shall provids the professional services deseribad
in the City's Request for Preposal (“RFP”), attached hersto as Exhibit “A,” and Consultant's
Response to City's RFP (the "Response”) attached hereto as Exhibit “B," both incorparated
herein by thils reference,

1.2.  Professional Practices. All professional services to be provided by Consultant
+ pursuant to this Agreement shall be provided by personnel experienced in their respective fields
and In a manner conslistent with the standards of care, diligence and skill ordinarily exerclssg by
professlonal consultants In similar fleids and circumstances in accordance with sound
professional practices, Consultant also warrants that it is familiar with all aws that may affectlis
performance of this Agreement and shall advise City of any changes In any laws that may affect
Consultant’s performance of this Agreamant.

1.3.  Performance to Satisfaction of City. Consultant agrees to perform all the wark to
the complete satlsfaction of the City and within the herelnafter spacified. Evaluations of the
work will be done by the City's Chief Executive Officer (“City CEO”) or his or her designee. If
the quality of work is not satisfactory, Clty in its discretion has the right to:

(a) Meet with Consultant to review the quality of the work and resolve the
matters of concam: :
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(b) Require Consultant to repeat the work at no additional fae until it is
satisfactory; and/or
(c) Terminate the Agresment as hersinafler set forth.

1.4, Warranty. Consultant warrarts that it shall perform the services requirec by this
Agreement Iin compliance with all applicable Fedaral and California employment laws, inciuding,
but not limited to, those laws related to minimum hours and wages; occupational health and
safely, fair employment and employment practices: workers’ compensation insurance and
safety in employment; and al! other Federal, Stats and local laws and ordinances applicable to
the services required under this Agreement. Consultant shall indemnify and hald harmless City
from and against all claims, demands, payments, suits, actions, proceedings, ard judgments of
every nature and description Including attorneys' fess and costs, presented, brought, or
recovered against City for, or on account of any iiabiiity under any of the above-mentioned laws,
which may be incurred by reason of Consultant's psrformance under this Agreement.

1.5,  Non-discrimination. In performing this Agreement, Consuitant shall not engage
in, nor permit its agents to engage in, discrimination in employment of persons because of their
race, rellgion, color, national origin, ancestry, age, physical handicap, medical condition, marital
status, sexual gender or sexual crientation, except as permitted pursuant to Saction 12940 of
the Govarnment Code,

1.6, Non-Exclusive Agreement. Consultant acknowledges that City may enter into
agreemants with other consuliants for services simllar to the services that &re subject fo this

Agreement or may have its own employees perform services similar to those services
contemplated by this Agreement. '

1.7, Delegation and Assignment. This is a parsonal service contract, and the duties
set forth herein shall not be delegated or assigned to any persen or entity without the prior
written consent of City. Consultant may engage a subcontractor(s) as permitted by law and
may employ other personnel to perform services contemplated by this Agreement at
- Consultant's scie cost and expense, '

1.8.  Confidentiality. Employees of Consultant in the course of their duties may hava
access to financlal, accounting, statlstical, and personnel data of privats individuals and
employees of City. Consuliant covenants that all data, documents, discussion, or other
information daveloped or received by Consultant er provided for performance of this Agreement
are deemed confidential and shall not be disclosed by Consultant without written authorization
by City. City shall grant such authorization If disclosure is required by law. All City data shall be
retumed to City upon the termination of this Agreement. Consultant's covenant under this
Section shall survive the termination of this Agreement.

240. COMPENSATION AND BILLING

2.1, Compensation. Consultant shall be paid in accordance with the fos schedule set
forth in Exhiblt "C," attached hereto and made a part of this Agreement (the “Fee Schedule"),
Consultant's total compensation shail not exceed Ninety Three Thousand Dollars ($93,000.00).

2.2, Additlonal Services. Consultant shall not receive compensation for any sarvices
provided outside the scope of services spacified in the Consultant's Proposal unless the City or
the Project Manager for this Project, prior to Consultant performing the additional services,
approves such additional sarvices in writing. It (s spacifically understood that oral reguests
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and/or epprovals of such additional services or addltional compensation shall be barred and ars
Unenforceabls,

2.3, Meihod of Bllling. Conasultant may submit Invoices to the City far approval on &
progress basis, but ric more often than two times a month. Said invoice shall be bassd on the
total of all Consultant's services which have been compieted to City's sole satisfaction, City shall
pay Consultant’s Inveice within forty-five (45) days from the date City recelves said Invoics.
Each inveice shall describe In detall, the services performed, the date of performance, and the
associated time for completion. Any additional services approved and performed pursuant o
this Agreement shall be designated as “Additional Services" and shall Identify the number of the
authorized change order, where applicabls, on all involces.

2.4.  Records and Audits, Records of Consuitant's services refating to this Agreement
snall be maintalned In accordance with generally recognized accounting principles and shall be
made avallable to City or Its Project Manager for inspection and/or audit at mutually convenient
times for a perlod of three (3) years from the Effective Date,

3.0. TIME OF PERFORMANCE

3.1, Commencement and Completion of Work.' The professional services to be
parformed pursuant to this Agreement shall commencs within five (5) days from the Effective
Date of this Agreament.

3.2, Excusable Deolays, Neither party shall be responsible for delays or lack of
performance resulting from acts beyond the reascnable control of the party or parties. Such
acts shall include, but not be limited ta, acts of Gad, fire, strikes, materizl shortages, compliance
with laws or regulations, rlots, acts of war, or any other conditions bevond the reasonable
control of a party.

4.0. TERM AND TERMINATION

41.  Term, This Agreement shall commence on the Effective Date and continue for a
period of Seven (7) ronths, ending on June 30, 20186, unless previously terminated as provided
herein or as otherwise agreed to in writing by the parties. At the and of the ferm period,
Consultant and City may mutually agree, in writing, to renew the contract for up to two (2) term
periods of one (1) year sach,

4.2, Notice of Termination. The City reserves and has the right and privilege of
canceling, suspending or abandaning the execution of all or any part of the work contempiated
by this Agreement, with or without cause, at eny time, by providing written notice to Consultant,
The termination of thls Agreement shali be deemed affective upan recelpt of the notice of
termination. In the event of such termination, Consultant shall mmedfataly stop rendering
services under this Agraement unless directed otherwise by the City. ‘

4.3, Compensation. In the event of termination, City shall pay Consultant for
reasonable costs incurred and professional services satisfactorlly performed up te and including
the date of City's written notice of termination. Compansation for work In progress shall be
prorated based on the percentage of work completed as of the effective date of termination In
accordance with the fees set forth herein. In ascertaining the professional services actually
rendered hereunder up to the effective date of termination of this Agreement, consideration shafl
be given to both complated work and work in progress, to complete and incomplete drawings,
and to other documents pertaining to the services contemplated herein whether delivered to.the
City or in the possession of the Consultant.




4.4.  Documents. In the eveni of termination of thls Agreement, sl documents
prepared by Consultant in its performance of this Agreement including, but rot limited to,
finished or unfinished design, development and construction documents, data studies, drawings,
maps and reports, shall be delivered to the City within ten (10) days of delivery of termination
notice to Consultant, at no cost to City. Any use of uncompleted doguments without spacific
writtan authorization from Consultant shali be at City's sole risk and without liability or legal
expense to Consultant.

50. INSURANCE

8.1, Minlmum Scope and Limits of Insurance. Consultant shall obtain, mainiain, and
keep In full force and effect during the life of this Agresment ail of the following minimum scope
of Insurance coverages with an Insurance company admitted to do business in Californla, rateq
“A" Class X, or better in the most recent Best's Key Insurance Rating Guide, and approved by
City: .

(a) Cominercial  general flability,  including premises-operations,
products/completed oparations, broad form property damage, blanket
contractual liability, Independent contractors, personal injury or bodily
injury with a policy limit of not less than One Million Dollars
($1,000,000.00), combined single lmits, per occurrence. If such
Insurance contains a general aggregate limlt, it shall apply saparately 1o
this Agreement or shall be twice the required occurrence limit,

(b} Business automabile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not less than One Million Dellars
($1,000,000.00}, comblned single limits, per accurrence for badily Infury
and property damage.

(c) Workers' compensation insurance as required by the State of California.
Consultant agrees to waive, and o obtain endorsements from its workers'
compensation insurer waiving subrogation rights under its workers'
compehsation insurance policy agalnst the City, its officers, agents,
employees, and volunteers arising from work performed by Consultant for
the City and to require each of its subcontractors, if any, to do likewisa
under their werkers' compensation Insurance policies.

(d) Professional errors and omissions (“E&0”) llability Insurance with rolicy
limits of not less than One Milflon Dollars ($1,000,000.00), combined
single limits, per ocourrence and aggregate. Architects’ and englneers'
coverage shall be endorsed to include contractua! liabllity. If the policy Is
written as a “claims made” policy, the retro date shall be prior to the start
of the contract work, Consultant shall obtain and maintain, said E&0
liability insurance during the life of this Agreement and far, three years
after completion of the work hereunder.

5.2.  Endorsements. The cormmercial general liability insurance policy and business
automobile lability polficy shall contain or be endarsad to sontain the following provisions:

(a) Additional Insureds: "The City of Costa Mesa and its slected and
appoinied beards, officers, officials, agents, employees, and voluntears
are additional insureds with respect to: llabllity arising out of activities
performed by or on behalf of the Consultant pursuant to its contraat with
the Cily; products and completed operations of the Corsultant: pretiises
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owned, oceuplad or used by the Consultant; automoblies owned, leased,
hired, ar borrowed by the Consultant,”

(b) Nofice: "Sald policy shall not terminate, be suspendad, or volded, nor
shall it be cancelled, nor the coverage or limits reduced, until thirty (30)
days after written nofice is given to Clty.

(c) Gther insurance: "The Consultant's Insurance coverage shall be primary
Insurance as respects the City of Costa Mesa, its officers, officials,
agents, smployeas, and volunteers, Any other insurance maintained by
the GCity of Costa Mesa shall be exceas and not contributing with the
insurance provided by this pollcy,”

(d) = Any failure to comply with the reporting proviéfons of the pollcies shall not
affect coverage provided to the Clty of Costa Mesa, its offlcers, officials,
agents, employses, and volunteers.

(e) The Consuliant's insurance shall apply separately to each insured against
whom clairn Is made or suit is brought, except with respect to the IImits of
the insurer's liability. '

5.3, . Dedugtible or Sef Insured Retention. If any of such palicies provide fora

deductlble or self-nsured retention to provide such coverags, the amount of such deductibie or
self-insured retention shall be approved in advance by Clty. No policy of Insurance issued as to
which the City is an additional insured shall contain & provision which requlres that no insured

except the named Insured can satisfy any such deduciible or self-insured retention. :

54. Cerlificates of Insuranca. Consultant shall provide to City certificates of
insurance showing the insurance coverages and required endorsements described abave, in g
form and content approved by City, prior to performing any services under this Agreement, The
certificatea of insurance shall be attached hereto as Exhibit “I" and Incorporated hereln by this
reference.

5.5,  Nondimiting. Nothing in this Sectlon shall be construed as limiting in any way,
tne indemnification provision contained in this Agreement, or the extent to which Consultant
may be held responsible for payments of damages to persons or property.

6.0. GENERAL PROVISIONS

6.1.  Entire Agreement. This Agreement constitutes the entire agreerment between the
partles with respect to any matter referenced herein and supersedes any and all other prior
writings and oral negotlations. This Agreement may be modified only in writing, and signed by
the parties In interest at the time of such modification. The terms of this Agresment shall prevall
over any inconslstent provision in any other contract documient appurtenant hersto, including
exhibits fo this Agreament. .

6.2.  Representatives. The City CEO or his or her designee shall be the representative
of City for purposes of this Agreement and may issue all consents, approvals, dlrectives and
agreements on behalf of the City, calied for by this Agreement, except as otherwise expressly
provided in this Agreement,
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Consultant shall designate a representative for purposes of this Agresment who
shall be authorized to Issue ail consents, approvals, directives and agresments on behalf of
Consultant called for by this Agreement, except as otherwise expressly provided in this
Agreement, .

8.3.  Project Managers. City shall designate & Project Manager to work directly with
Consultant in the performance of this Agreement. .

Consultant shall designate a Project Manager who shall represent It and be It
agent in all consuitations with City during the term of this Agreement, Consultant or it Project
Manager shall attend and assist in ail coordination meetings called by City.

6.4, Notices., Any notices, documents, correspondence ar other communications
concerning this Agreament or the work hersunder may be provided by personal dellvery,
facsimile or mail and shall be addressed as set forth below. Such communication shall be
deemed served or dellvered: a) at the time of delivery if such communication is sent by versonal
dellvery; b) at the time of transmission ¥ such communication is sent by facsimile; and c) 48
hours affer deposit in the U.S. Mail as reflected by the official U.S. postmark if such
communication is sent through regular United States mall.

[FTO CONSULTANT: IFTO GITY:

Lilley Planning Group Clty of Costa Mzsa

5684 3. Brea Blvd, 77 Fair Driva

Brea, CA 82821 Costa Masa, CA 92626

Tel: (714) 672-8808 Tel: (714) 754-5610

Fax.(714) 672-0808 Fax: (714 7544856

Email: ray@lilleyplanning.com Email:minoc.ashabi@costamesaca.gov
Attn: Jennifer Lilley Atin: Minog Ashabi

8.5. Drug-free Workplage Policy. Consultant shail provide a drug-free warkplace by
complying with all provisions set forth in City’s Council Policy 100-5, attached hersto as Exhibit
‘E" and Incotporated herein by reference. Consultant's failure to conform to the requirements
set forth in Council Policy 100-5 shall constitute a material breach of this Agreement and shall
be cause forimmediate termination of this Agreement by City.

6.8. Aftorneys' Fess In the event that jitigation is brought by any party in connaction
with this Agreement, the prevailing party shall be entitled to recover from the cppasing party all
costs and expenses, including reasonable attorneys' fees, Incurred by the prevailing party in the
exercise of any of ifs rights or remediss heraunder or the enforcement of any of the terms,
conditiens, or provisions hereof.

8.7. Governing Lew. This Agraesment shall be governed by and construed under the
laws of the State of California without giving effect to that body of laws pertaining to conflict of
laws. In the event of any legal action to enforce or interpret this Agreement, the parties hareto
agree that the sole and exclusive venue shall be a court of competent jurisdiction located in
Crange County, California.

6.8.  Asslgnment Consultant shall not voluntarlly or by operation of law asgign,
transfer, sublst ot encumber all or any part of Consultant's interest in this Agreement without
City's pricr written consent. Any attempted assignment, transfer, subletiing or encumbrance
shall he void and shall constitute a breach of this Agreemsn! and cause for termination of this
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shall be void and shall constitute a breach of this Agreement and cause for termination of this
Agreement, Regardless of City's consent, no subletting or assignment shall release Consultant
of Coneuliznt's obligation fo perform all ofter obligations to be performed by Consultant
hereundar for the term of this Agreemant.

6.9. Indemnification and Hold Harmless. Consultant agrees to defend, indemnify,
hold frae and harmless the City, its slected officlals, officers, agents and employess, at
Censultant's scle expense, from and against any and all claims, actlons, suits or other lsgal
proceedmgs brought against the City, Its elected officials, officers, agents and employses
arlsing out of the performance of the Consultant, its employees, and/or authorized
subcontractors, of the work undertaken pursuant to this Agreement. The defense obligation
provided for hereunder shall apply without any advance showing of negligence or wrongdoing
by the Consultant, its employeas, and/or authorized subcontractors, but shall be required
whenever any claim, action, complaint, or sult asserts as its basis the negligence, errars,
omissions or misconduct of the Consulfant, lts employees, and/or authorized subconiractors,
and/or whenever any claim, action, complaint or suit asserts llability against the City, its elastad
officlals, officers, agents and employees based upon the work parformed by the Consultant, its
emp!oyeea and/or authorizad subconfractors under this Agreement, whsther or naot ihe
Consultant, its employees, and/or authorized subcontractars are specifically named or otherwise
asserted to be liable. Notwithstanding the foregoing, the Consultant shall not be liable for the
defense or Indemnification of the Clty for ¢laims, actions, complaints or suits arising out of the
sole active negligence or willful misconduct of the City. This provislon shall supersede and
replace all other indsmnity provisions contained either In the Clty's specmcatlons or Conauitant's
Proposal, which shalt be of na force and effect,

6.10. Independent Contractor. Consultant is and shall be acling at all times as an
independent confractor and not as an employee of City. Consultant shall have no power to
incur any debt, obligation, or abllity on behalf of City or otherwise act on behalf of City as an
agent. Neither Clty nor any of its agents shall have contral over the conduct of Consultant cr any
of Consultant's employees, except as set forth In this Agreement. Consultant shall not, at any
time, or in any manner, represent that it or any of its or employees are in any manner agents or
employees of City. Consultant shall secure, at its sole expense, and be responaible for any and
all payment of Income Tax, Social Security, State Disability Insurance Compensation,
Unemptoyment Compensation, and other payroll deductions for Consultant and its officers,
agents, and employees, and all business licenses, If any are required, in connection with the
servicas to be performed hereunder. Consultant shall indemnify and hold City harmiass from
any and all taxes, assessments, penalties, and interest asserted against City by reason of the
independent contractor relationship created by this Agresment. Consultant furthar agrees to
indemnify and hold City harmigss from any failure of Consultant to comply with the applicabls
worker's compensation laws. Clty shall have the right to offset against the amount of any fees
due to Consultant under this Agreemeant any amount due to City from Consultant as a result of
Consuitants failure to promptly pay to City any reimbursement or indemnification atising under
this paragraph.

6.11. PBERS Eligiblity indemnification. In the event that Consultant or any employee,
agent, or subcontractor of Consultant providing services under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public Employees Retirament
System {(PERS) ta be eligibla for enroliment in PERS as an employes of the City, Consultant
shal Indemnify, defend, and hold harmiess City for the payment of any employes and/or
employer contributions for PERS benefits on behalf of Consultant or its employees, agsnts, or
subcontractors, as well as for the payment of any penalties and interest an such contributions,
which would otherwise be the responmblllty of City.
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Notwithstanding any cther agericy, state or federal policy, ruls, regulation, law or
ordinance to the contrary, Gonsultant and any of its employess, agents, and subcontractors
providing service under this Agreement shall not quallfy for or bacome eniitiad to, and hereby
agree to walve any claims to, any compensation, benafit, or any incident of empioymant by Olty,
including but not fimitec to eligibllity to enroll in PERS as an employee of City and entitlement o
any contribution to be pald by City for employsr contributlon and/or employee contributions for
PERS banefits.

8.12. Cocperation. In the evant any claim or action Is brought agalnst City relating to
Congultant's performance or services rendered under this Agreement, Consultant shall rander
any reasonable assistance and cooperation which City might require.

6.13. QOwnership of Documents. Al findings, raports, documents, Information and data
including, but not imited to, computer tapes or discs, files and tapes fumnished or prepared by
Consultant er any of its subcontractors In the course of performance of this Agreement, shall be
and remain the sole property of City, Consuitant agrees ‘hat any such documents or
information. shall not be made available to any individual or organization without tha prior
consent of Gity. Any use of such documents for other projects not contempiated by this
Agresment, and any use of incomplete documents, shall be at the sole risk of City and without
liabiltty or legal exposurs to Consuitant, City shall indemnify and hold harmless Consultant from
all claims, damages, losses, and expenses, Including attorneys' fees, arising out of or resulting
from Gity's use of such documents for other projects not contemplated by this Agreement or isa
of Incomplate documents furnished by Consultant. Consultant shall deliver to City any findings,
reports, documents, information, data, in any form, including but not mited to, computer tapes,
discs, files audio tapes or any other Project related items as requested by Clty or its authorized
representalive, at no additional cost to the Gity.

6.14. Public Recerds Act Disclosure. Consultant has been advised and is aware that
this Agreement and all reports, documents, information and data, Including, but not limited to,
computer tapes, discs or files furnished or prepared by Consultant, or any of its subcontractors,
pursuant to this Agreement and provided to City may be subject tc public disclosure as required
by the Callfornia Public Records Act (California Government Code Section 8250 ef 594.).
Exceptions to public disclosure may be those documents or information that qualify as trade
sacrets, as that term js defined in the California Government Code Secticn 6254.7, and of which
Consultant informs City of such trade secret. The City will endeavor to maintain as confidential
all information obtained by It that is designated as a trade secret. The Clty shall not, in any way,
be liakle or responsible for the disclosure of any trade secret including, withcut limitation, those
records so marked If disclosure is deemed to e required by law or by order of the Court,

6.15. Conflict of Interest. Consultant and Its officers, employees, associates and
subconsultants, If any, will comply with ali conflict of interest statutes of the State of California
epplicable to Consultant's services under this agreement, including, but not (imited to, the
Political Reform Act (Government Code Sections 81000, af 88q.) and Government Code
Saction 1090, During the term of this Agreement, Consultant and its officers, employses,
associates and subconsultants shall not, without the prior written approval of the City
Representalive, perform work for ancther person or entity for whom Consultant is not currently
parforming work that would require Consultant or one of its officers, employaes, associales or
subconsultants to abstain from a decision under this Agreement pursuant to a conflict of interes
statute. .

6.16. Responsibility for Errors. Gonsultant shalt be responsible for its work and results
under this Agreement. Consultant, when requested, shail furnish clarification and/or explanation
as may be required by the Clty's representative, regarding any services rendered under this




Agreement at na additional cost to Clty. In the event that an arror or omission attributabie to
Consultant oceurs, then Consultant shall, at no cost to City, provide all necessary design
drawings, estimates and other Ceonsuitant professional services necessary to rectify and correct
the matter {0 the sole satisfaction of City and to participate in any meeting requirad with regard
to the correction.

8.17. Prohibited Employment. Censultant will not employ any regular empioyee of City
while this Agreement is in effect.

€.18. Order of Pragadence, In the svent of an inconsistency in this Agresment and
any of the attached Exhiblts, the terms set forth In this Agreement shall prevall. If, and to the
extent this Agreement incorporates by reference any provision of any document, such provision
shall be deemed a part of this Agreement. Nevertheless, if there is any conflict among the
terms and condltions of this Agreement and those of any such provision or provisions so
incorporated by reference, this Agresment shall govern over the document referenced.

8.19. Costs. Each party shall bear its own costs and fees incurred in the preparation
- and negotiation of this Agreement and in the perforrmarnice of its obligations hereundar except as
axprassly provided herein,

6.20. No_ Third Party Beneficlary Rights. This Agreement is entered inta for the sole
benefit of City and Consultant and no other pariiss are Intended to be direct or Incidental
beneficiaries of this Agresment and no third party shall have any right in, under or to this
Agreement, :

6.21. Headings. Paragraphs and subparagraph headings contained in this Agreemens
are Included solely for convanience and are not intended to modify, explain or to be a full or
accurate description of the content thereof and shali not in any way affect the meaning or
interpretation of this Agreament.

6.22. Canstruction. The pariss have partlcipated jointly in the negotiation and drafting
of this Agreement. In the event an ambiguity or question of Intent or Interpretation arises with
respect to this Agreement, this Agreement shall be construed as if drafted jointly by the parties
and in accordance with Its fair meaning. There shall be nc presumption or burden of proof
favoring or disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement. ‘ -

6.23. Amendments. Only a writing executed by the parties hereto or their respective
successors and assigns may amend this Agresment.

6.24. Walver. The delay or failure of either party at any time to require performance or
compliance by the other of any of its ubligations or agreements shall in no way be deemed a
waiver of those rights to require such performance or compliance. No waiver of any provision of
this Agreement shall be effective unless In writing and signed by a duly authorized
representative of the party agalnst whom enforcement of a waiver Is sought. The waiver of any
right or remedy in respect 10 any occurrence or event shail not be deemed a waiver of any right
ar remedy in respect to any other occumrence ar event, nor shall any walver constituts a
continuing waiver, '

6.25. Severability, If any provision of this Agreement is determined by a court of
competent jurisdiction to be unenforceable in any circumstance, such detarmination shall not
affect the validity or enforceabliity of the remaining terms and provisions herecf or of tha
offencing provision in any other circumstance. Notwithstanding the foregoing, if the value of this




Agraement, based upon the substantial benefit of the bargaln for .any party, Is malsrially
Impaired, which detarmination made by the prasiding court or arbilrator of compatent Jurisdiction
shall be binding, then both parties agree to substitute such provision{s) thraugh goad faith
nagotiations. '

6.26. Qounierparts. This Agreement may be exstuted in one or more countarparts,
each of which shall be deamed an original. Al counterparts shall be construad togethar and
ghall canstitute one agreement,

6.27. Corporate Authority, The persons exequting this Agreement on behalf of the
parties hersto warrant that they are duly authorized to execute this Agresment an behalf of gaid
parties and that by doing so the parties hereto are formally bound to the pravisions of this
Agreement,

IN WITNESS WHEREOF, the partles herelo have caused this Agresment to be executed by
and through their respestive au gftized officers, as of the date first above written.

Date:
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Name and Title
B S el
Social Security or Taxpayér 1D Number

ATTEST:

Candp G 2]l
City Clerk and\#x-officio Clerk
of the City of Costa Mesa
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