PLANNING COMMISSION
AGENDA REPORT

MEETING DATE: MAY 13, 2013 ITEM NUMBER: VI. 1

CENTER) DEVELOPMENT AGREEMENT (DA-00-04) BOUNDED BY BRISTOL
STREET, ANTON BOULEVARD, AVENUE OF THE ARTS AND 405 FREEWAY

FROM: PLANNING DIVISION/DEVELOPMENT SERVICES DEPARTMENT
PRESENTATION BY: MINOO ASHABI, PRINCIPAL PLANNER

DATE: APRIL 28, 2013

FOR FURTHER INFORMATION CONTACT: MINOO ASHAB], AlA (714) 754-5610
minoo.ashabi@costamesaca.gov

DESCRIPTION

Two-year review of the development agreement executed between the City of Costa Mesa
and The Irvine Company (as successor to FSP Two Town Center/Fifth Street Properties).

APPLICANT
Jason Knudson is the authorized agent for the Irvine Company.

RECOMMENDATION

Based on the evidence in the record, determine and find that the property owner has
demonstrated good faith compliance with the terms and conditions of Development
Agreement DA-00-04,

BACKGROUND

Pacific Arts Plaza (Formerly Two Town Center) is a 6.26 acre subarea of South Coast
Plaza Town Center and is bounded by Anton Boulevard, 405 Freeway, Bristol Street and
Avenue of the Arts. A vicinity map is provided as Attachment 1.

In December, 2010, the property was acquired by The [rvine Company from Maguire
Properties.

The following is a list of Council actions related to execution and implementation of
Development Agreement DA-00-04:

e On July 16, 2001, the Costa Mesa City Council approved Development Agreement
DA-00-04 between the City and FSP Two Town Center/Fifth Street Properties. The



Agreement was approved in conjunction with a Preliminary Master Plan for South
Coast Plaza Town Center and Final Environmental Impact Report No. 1047, In
October 2002, Council approved the Two Town Center Master Plan, which allowed
construction of an 18-story high-rise (400,000 sqg. ft.) and a five-level parking
structure (770 new spaces) in addition to the demolition of the South Coast Cinema
Building (12,000 sq. ft.) and two-level parking sfructure.

 On November 8, 2004, Council took action delegating future periodic reviews to
the Planning Commission and to allow formal periodic reviews to be conducted
every two years. Intervening annual reviews are conducted at staff level.

e On January 16, 2007, Council approved General Plan Amendment GP-06-02 that
allowed transfer of building area within the Pacific Arts Plaza sub area. Proposed
new development within this sub area includes:

1. One high-rise tower with 180 residential units at the southeastern corner of
Anton Boulevard and Park Center Drive.
2. The demoalition of the existing 5-story, 67,450 square-foot bank building.

This development agreement was last reviewed by the Planning Commission on February
14, 2011,

ANALYSIS

The Agreement provides assurances to the Developer that they may proceed with
development, in conformance with existing land use regulations, for a period of 20 years. In
exchange for these assurances, the City realizes public benefits in the form of the
creation/enhancement of a world-class performing arts district within a cohesive and
pedestrian-friendly mixed-use environment as well as additional public revenues,

Section 3.5, Periodic Review, of the Agreement requires a periodic review of the
Developer's performance of its obligations under the Agreement. The purpose of the
periodic review is to determine whether or not the Developer has demonstrated “good faith”
compliance with the Agreement’s terms,

Obligations on Part of the Developer

1. Preservation of Noguchi California _Scenario (on qoing). The Developer has
provided for the preservation, maintenance, public accessibility, and validated
parking for visitors of the Noguchi California Scenario. A Land Use Restriction
related to these provisions will be in effect until 2050.

2. Creation and Implementation of the TAD Plan {(pending). The Theater and Aris
District (TAD) was approved by Council in February 2004, The TAD Plan provides
consistency of theme and excellence of design for prominent aspects of the public
and outdoor private spaces in the South Coast Plaza Town Center. An
amendment to TAD was approved by Council on May 6, 2008, that reallocated the
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funds required by TAD to be focused on a comprehensive sign program, This
signage program related to development of the office building has not been
implemented and is required at the time of construction of the new office building.

Provision of Excess Parking Capacity in TAD Plan {on going). The Developer has

proposed parking provisions in the TAD Plan which would allow for the equitable
use of excess parking capacity in the Two Town Center parking structures in
nonbusiness hours for patrons of the performing arts venues located in the Town
Center. As required by the Agreement, parking charges to the patrons of
performing arts venues shall not exceed prevailing parking charges for venue
event parking at other comparable facilities in Orange County. In addition, the
applicant is currently providing a 50 percent discount on venue parking charges to
Costa Mesa residents.

Provision of Traffic improvements (completed). Environmental Impact Report No.
1047 for the South Coast Plaza Town Center required traffic improvements at
Bristol Street/Sunflower Avenue and Fairview Road/South Coast Drive. The
restriping work related to these traffic improvements were completed at a total
cost of about $5,000 to the Developer. These improvements were implemented in
2002. The Bristol Street/Sunflower improvement involved the conversion of a third
northbound through lane to a shared through/right turn lane. At Fairview/South
Coast, a second eastbound through lane was converted to a shared through/right
turn lane. Other traffic improvements are to be implemented when final building
permits for the Town Center Master Plan Development are issued.

Fulfillment of Additional Public Benefits {pending). The Developer has fulfilled an

additional public benefit described in Exhibit “H” of the Agreement, by donating
land for the Avenue of the Arts Freeway off-ramp. This land was appraised at
more than $1,100,000 and provided significant traffic mitigation benefits and
improved access to Town Center and the surrounding area.

Final Master Plan Approval (pending). Approval of the Two Town Center Final
Master Plan occurred in October 2002, The Final Master Plan involved the
development of an 18-story, 400,000 sq. ft. office building, four-level parking
structure, and demolition of the cinema building and existing two-level structure.

Because the Developer has not yet submitted building plans for construction, there are no
other obligations that they need to fulfill at this time. When the plans are submitted for plan
check, some remaining obligations identified in the development agreement include the
following:

1.

Provision of Bristol and Paulanino Traffic Improvement, On a fair share basis, the
Developer will provide for the addition of a second northbound left-turn lane and a
second westbound left-turn lane at Bristol and Paularino. This traffic improvement
is estimated to be implemented by Year 2015.
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2. Provision of Park Center and Sunflower Traffic Improvement. On a fair share basis,
the Developer will provide for the following traffic improvements: (1) conversion of a
northbound through lane to a shared left/through lane, (2) conversion of a
southbound left-tum lane to a shared left/through lane, (3} conversion of
southbound through lane to a right-turn lane, and (4} implementation of split phasing
for north/south direction. This traffic improvement is estimated to be implemented
by Year 2015.

3. Payment of Fire Protection Impact Fee. The Developer will be responsible for
payment of a fire protection impact fee (currently $0.285 per square foot of new
development). This fee is due prior fo issuance of an occupancy permit for new
development.

Obligations on Part of the City

In accordance with Section 2.2 of the Agreement, the City has assured that the Developer
has vested rights to carry out and complete the Two Town Center Master Plan,

The City Attorney and Transportation Services have also reviewed the development
agreement and concur that the Developer is in compliance with the terms of the
Agreement.

ALTERNATIVES

If the Planning Commission finds the Developer is not in compliance with the Agreement’s
terms, evidence supporting that determination would be required.

CONCLUSION

Staff has reviewed the Agreement's terms and conditions and believes the Developer is in
compliance. The Planning Commission’s determination can be made by minute order.
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MINOO ASHABI ~ CLAIRE FLYNN, AICP
Principal Planner Asst. Development Services Director
Attachments: 1. Vicinity Map

2. Applicant’s Letter
3. Development Agreement DA-00-04

Distribution:  Director of Economic & Development/Deputy CEO
Senior Deputy City Aftorney
Public Services Director
City Engineer
Transportation Services Manager
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Fire Protection Analyst
Staff (6)
File (2)

Jason Knudson

Irvine Company Properties
111 Innovation

Irvine, CA 92617-3040
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ATTACHMENT 2

OFFICE
# IRVINE COMPANY | 50 SPERTIES

May 1, 2013

Planning Commission

City of Costa Mesa

77 Fair Drive

Costa Mesa, California 92628

RE: Pacific Arts Plaza — DA-00-04 2-Year Review

Dear Planning Commissioners:

This letter is to request the 2-year review of Development Agreement DA-00-04, Pacific Arts
Plaza. As you are aware following our acquisition we completed an extensive reinvestment of
Pacific Arts Plaza. While we are enjoying increased customer satisfaction and leasing activity we
currently do not have any future development plans in our shart term forecast.

Sincerely,
= 2
Z 7
L=
[ ¢
_//
-~ Jason Knudson

Director, Development
Irvine Company Office Properties

111 Innovation Drive, Irvine, CA 92617 949.720.2000
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ATTACHMENT 3

Recorded in Official Records, County of Orange

RECORDING REQUESTED BY Gary Granville, Clerk-Recorder

AND WHEN RECORDED RETURN TO: 1 0D 1 Y MBI P
CITY OF COSTA MESA 108 73 A122U£1 0556876 03:17pm QB/13/0f
77 Fair Drive 0.00 0.00 .00 0.00 0.00 0.00 D.00 0.0a

Costa Mesa, CA 92626
Atta: City Clerk

{Spacc Above This :r_u: For Recorder's Use)

This Development Agreement for Two Town Center
and Downey Savings Development Property s
recorded at the request and for the benefit of the City
of Costa Mesa and is exempt from the payment of a
recording fee pursuant to Government Code §6103
CITY OF COSTA MESA

By: (NARY 7. Ectio77

s DePury O7Y (CLeERK
Dated: Jeg LY 27 deos

MT.M

DEVELOPMENT AGREEMENT FOR
TWO TOWN CENTER AND DOWNEY SAVINGS DEVELOPMENT PROPERTIES
{DA-00-04)
by and between
CITY OF COSTA MESA

and

FSPTWO TOWN CENTER, LLC and FIFTH STREET PROPERTIES-DS, LLC
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DEVELOPMENT AGREEMENT FOR
TWO TOWN CENTER AND DOWNEY SAVINGS

This Development Agreement for the Two Town Center, and the Downey Savings
Development Properties (the “Agreement”) is exccuted thisday 27 “of __ Je Ly 2001, by
and between the CITY OF COSTA MESA, a gencral law city, (“CITY"), on one hand, and FSP
TWO TOWN CENTER, LLC, a Delaware limited liability company and FIFTH STREET
PROPERTIES-DS, LLC, a Delaware limited hability company (collectively “OWNER"} on the
other hand. CITY and OWNER arc individually referred to herein as a “Parly” and collectively
referred to herein as the “Parties”.

RECITALS

Al OWNER is the fec owner of that cecain rcal property (the “Property,” defined
below) cn which the Two Town Center and Downey Savings Project (the “Project,” defined
below) is to be located, which property is more fully described in Exhibit “A™ and shown on the
map set forth on Exhibit “B", both attached hereto. The Property is currently developed with four
(4) office huildings consisting of approximately 672,666 square feet of building area, 28,945
square [eel of restaurant uses, 8,100 square feet of retail uses, 19,200 square feet of theater uses,
the Noguchi Califomia Scenario outdoor sculpture garden, surface and structure parking, and
related driveway, landscaping and other improvements. OWNER desires to develop the Project
as a major high-quality mixed-use office, restaurant, and retail development that requires
substantial long-term planning, comprehensive design, significant investment by OWNER in
public and private infrastructure, and an assurance of stable land use cniitlements in order to
maximize the potential for OWNER 1o finance and develop it. Accordingly, OWNER has
requested that CITY enter into this Agreement to provide certain assurances that the Project will
be permitted to proceed in accordance with and subject to the provisions set forth herein and in
CITY's "Existing Land Use Regulations”, CITY’s “Existing Development Approvals”, the
Theatre and Arts District Plan (“TAD Plan™} and the “Future Development Approvals™ to be
obtained by OWNER, all as more particularly sct forth herein.

B. Pursuant to California Government Code section 65865, the CITY adopted its
Resolution No. 88-53, on July [9, 1988, establishing procedures and requirements for the
approval of development agreements (“CITY's Development Agreecment Procedures and
Requirements™). OWNER has applied to CITY pursuant to Calilornia Government Code
Sections 65864-65869.5 and pursuant to said Resolution for approval of the Agreement set forth
herein.

C. CITY has determined that development of the Project will provide significant
benefits to the community and that the Project promotes the public health, safety, and welfare for
the following reasons, among others: (1) the Project ensures the comprehensive planning of a
high quality Project on the Property that will enhance the image and stature of the CITY:; (ii) the
Project establishes a balance of land uses that benefits various segments of the community; (iii)
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the Project will generate significant public tax revenucs that can be utilized to provide police,
fire, recreation and other cssential and important public services to the comnunity; (iv) the
Project will put the Property to productive use consistent with the objectives of CITY s Gencral
Plan; (v) the Project will provide a long-term source of employment opportunitics for resident(s
of the CITY and the surrounding region; (vi) the Project promotes the CITY's objective of
creating a pedestrian-oniented restaurant and commercial retail environment along the south side
of Anton Boulevard; (vii) the Project will provide enhanced public access and visibility to the
Noguchi California Scenario outdoor sculpture garden, a significant public art resource in the
CITY; (viii) OWNER will participate in the developiment and implementation of the TAD Plan;
(1x) the Project will be reconfigured to accommodate the frecway off-ramp at Avenue of the Arts
and to present an attractive major entry into Town Center; {x) the Project will contribute to the
mitigation of traffic impacts through traffic impact fecs, the construction of additiona} parking
and improvement of access to and circulation within the Project; (xi) the Project will provide the
additionat public benefits listed in Exhibit “H,” and (xii) the Project will generate substantial
development impact fee revenue that will assist CITY and other public agencies in the financing
ol public improvements of benefit to the community and the region, including, without
limitation, needed transportation, school, park, storm drainage, and sanitary scwer facilitics. In
consideration for OWINER'’s provision of the foregeing public bencfits, and agreement with (he
CITY to advance the dedication of the land required to accommodate the construction of Lhe
Avenue of the Arts freeway off-ramp, pursuant to the Dedication Agreements, defined below,
CITY has determined that it is appropriate to enter into this Agreement to provide assurances to
OWNER that the Project will be permifted to proceed in accordance with and subject Lo the
provisions set forth herein and in CJTY’s Existing Land Use Regulations, CI1Y's Existing
Development Approvals, the TAD Plan and the Future Development Approvals to be obtained
by OWNER, all as more particularly set forth herein.

D. In connection with its approval of the Project, Final Program Environmental
Impact Report No. 1047 (“FEIR") was prepared by the CITY and certified by the City Council
on February 5, 2001. The FEIR is a Program EIR that analyzed potential adverse cnvironmetal
impacts of full buildout for the Project, in addition to the potential adverse impacts of other
development in the Town Center area, including the proposed STC Project and the proposed
SCA Project.

E. On November 13, 2000, the Planning Commission of CITY held a public heanng
on OWNER'’s application for approval of this Agreement and recommmended to the CITY
Council of CITY that this Agreement be approved. On February 5, 2001, the CITY Council also
held 2 public hearing on OWNER s application for approvai of this Agreement.

F. In accordance with the Development Agreecment Statute, CITY's Development
Aygreement Procedures and Requirements, and applicable law, on bty (£, 2001. the
CITY Council, adopted its Ordinance No. 01-6 appruoving this Agrcement.
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COVENANTS:
Based upon the foregoing Recitals, which are incorporated into this Agreement by this
reference, and for good and valuable consideration, the receipt and sufficiency of which is
acknowledged by both Parties, CITY and OWNER agree as follows:

1.0 DEFINITIONS AND EXHIBITS
1.1 Definitions

The following terms when used in this Agreement shall have the meanings set
forth below:

(a) The term “Agreement” shall mean this Development Agreement for the
Project by and between the City of Costa Mesa and OWNER, as the same may be amended from
time to time.

(b) " The term “CITY™ shall mean the City of Costa Mesa, a municipal
corporation organized and existing under the laws of the State of Califomia.

(c) The term “Theatre and Arts District Plan™ (“TAD Plan”} shall mean an
element of the North Costa Mesa Specific Plan applicable to the Town Center (also referred to as
Subarea 4 of the North Costa Mesa Specific Plan) to be adopted by CITY as provided in Exhtbit
G of this Agreement and any subsequent amendments to said clement. The TAD Plan will
establish a set of parametcrs to promote compatibility of theme and excellence of design for
prominent aspects of the public places in the Town Center to promote the area as a cultural arts
district. The plan may include, but is not limited to, voluntary common design guidelines and
mandatory standards regarding pedestrian and vehicular streetscapes, lighting, public art, street
furniture, signage, landscaping, pedestrian and vehicular circulation, view linkage and other
components. Entry and moaument signs, display banners and other signs identifying the Theatre
and Arts District shall conform to the regulations in the TAD Plan. The name of the Theatre and
Arts Distnet shall prominently inciude the name of the City. The TAD Plan will also discuss the
cnhanced amenities treatment of the public streets in the Town Center, an estimated cost for
implementing these amenities, and altemative funding mechanisms to pay for instatling and
maintaining these amenities. The TAD Plan will also contain regulations addressing the hours of
operation, access by the public, and parking fee restrictions for the parking structures in the
Town Center to ensure the availability of sufficient parking for pafrons of the cultural arts
factlities in the Town Center. The TAD Plan will recognize OWNER’s need to have available
sufficient parking for OWNER s tenants and their invitees. Persons who are residents of the City
of Costa Mesa attending a cultural arts venue during cvenings (after 6 p.m.), on weekends or on
holidays shall be provided a discount of fifty percent (50%) off the price for parking otherwise
applicable to the general public attending such cultural arts venue at the following parking
structures: (i) the existing parking structure adjacent to the Califomia Scenario sculpture garden
and (ii) the two proposed parking structures to be constructed south of Anton Boulevard and
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west of Park Center Drive, adjacent to proposed Building H. In accordance with the provisions
ol Section 2.3.1, the provisions of the TAD Plan are not intended to change or replace the
covenants agreed fo in this Agreement for the development of the Project. Subject to the
provisions of Exhibit “G”, Paragraph D, all references in this Agreement to compliance with (or
the eftect of) the TAD Plan shall mean compliance (or effect) from and after the date the TAD
Plan is adopted by the CITY (subject to the provisions of Section 2.3.1).

{d) The term *CITY's Decvelopment Agreement Procedures und
Requirements” means the CITY Resolution No. $8-53 adopted on July 19, 1988 titled “A
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF COSTA MESA, CALIFORNIA,
ESTABLISHING PROCEDURES AND REQUIREMENTS FOR CONSIDERATION OF
DEVELOPMENT AGREEMENTS.”

{e) The term “Dedication Agrecments” shall mean the agreement entered into

by and between Fifth Street Properties, LI.C, a Delaware limited liability company, and CITY

- dated as of January 3, 2000 and recorded as Document No. 20000057842 in the Official Records

of County Recorder of the County of Orange (“Dedication Agreement No. [7), and the

agreement cniered into by and between the same parties dated as of April 3, 2000 and recorded

as Document No. 20000182744 in the Official Records of County Recorder of the County ol
Orange ("Dedication Agreement No. 2").

(H The term “Development Agrecment Statute”™ shall mean Arti.c!c 2..5
(cormmencing with Section 65864) of Chapter 4 of Division 1 of Title 7 of the California
Government Code.

(8) The terms "Development,” “development” and “develop” mean the
improvement of the Property for the purposes of completing the structures, improvemetts and
facilities comprising the Project including, but not limited to: grading; the construction of
nfrastructure and public facilities related to the Project whether located within or outside the
Property; the construction, demeclition, reconstruction and redevelopment of buildings and
structures; and the installation of landscaping.

(h) The term “Development Approvals” means ail land use, zoning and
building permits and entitlements subject to approval or issuance by CITY in connection with
Development of the Project, including, but not limited to:

Parce!l maps and/or lot line adjustments;

Conditional use permits, final development permits and variances;
Parking approvals and variances

Zoning changes;

Preliminary and/or Final Master Plan approvals or amendments;
Grading and building permits;

Demolition permits; and

Occupancy permtts for new butldings.

135672\



(i) The term “Development Exaction” means any requicement of CITY in
conneclion with or pursuvant to any Land Use Regulation, the TAD Plan or Development
Approval for the dedication of land, the construction of public improvements or public facilities,
or the payment of fees in order to lessen, offset, mitigate or compensate for the impacts of
development on the environment or other public interests.

) The term “Effective Date” means the later of: (i) 12:01 am. on the thirty-
first (31%") day following the City Council’s adoption of its ordinance approving this Agreement,
subject to the provisions of the Califomia Elections Code relating to referendum petitions, or (ii)
satisfaction of the condition precedent set forth in Section 2.1.1(1) refating to the written consent
and subordination requirement for the holder(s) of all deeds of trust and/or mortgages
encumbering any portion of the Property.

(k) The termm “Existing Development Approvals” means all of the
Development Approvals for the Project approved or issued on or before the date of execution of
this Agrecement by both parties. Existing Development Approvals include Development
Approvals listed in Exhibit “C” attached hereto and incorporated herein by this reference.

(N The term “Existing Land Use Regulations™ means all of CITY’s Land Use
Regulations in effect as of the date that the City Council adopts an ordinance approving this
Agrecment. The Existing Land Use Regulations are listed on Exhibit “D” and incorporated
herein by reference.

{m)  The term “FAR” or “Floor Area Ratio”™ means the gross floor area of all
buildings within a project divided by the project lot area. Gross floor area is the total building
area of all floors within the walls of all structures except elevater and other vertical shafis
(including stairwells) and elevator equipment areas. Parking structures are not considered
building area for purposes of calculating Floor Area Ratio. Project lot area is the total area of a
project excluding all required dedications or reservations for public improvements, including but
not limited to streets, parks, schools, flood control channels; provided, however, that in
accordance with the provisions of the Dedication Agreements, as referenced in Section 2.2.17
and defined herein, and the provisions of this Agreement, the Project lot area to be used for FAR
calculations shall include the area of any portions of the Property which have been dedicated or
conveyed to the CITY, to the Californta Department of Transportation {*Caltrans™), or to any
other public agency after January 25, 2000 for public use, street or highway purposes in
connection with the ongoing public works project to improve the 405 Freeway and State Route
55 or in connection with the improvement of Park Center Drive on the Property in the event that
this private street is dedicated to and accepted by the City as a public street.

(n) The term “Future Development Approvals” means Development
Approvals, including any amendments or modifications thereto, required or requested subsequent
to the date of execution of this Agreement by both parties in connection with the Development of
the Property in accordance with the Existing Land Use Regulations. Some of the Project's
Development Approvals are listed in Exhibit “E™ attached hereto and incorporated herein by this
reference.
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(o) The term “Land Use Repulations™ means all ordinances, resolutions,
codes, rules, regulations and oificial policies of CITY govering land use development und
building construction, including, without limitation: the permitied use of land; the density or
intensity of use; subdivision requirements; the maximum height and siz¢ of proposed buildings;
Development Exactions; regulations regarding the rate, time or sequence of development; and
the design, improvement and construction standards and specifications applicable to the
Development of the Property.

(p) The term “Mortgagee” means a mortgagee of a mortgage, a beneficiary
under a deed of trust or any other secured lender, and their successors and assigns.

{q) The term “OWNER™ shall collectively mean FSP Two Town Center,
LLC, a Delaware limited liability company, and Fifth Street Properties-DS, 1.L.C, a Delaware
limited liability company, and their successors and assigns, as referved to ia Scction 3.12 of this
Agrecment.

() The term “Program EIR™ means an Environmental [mpact Report
prepared on a series of actions that can be characterized as one large project consistent with the
provisions of seclion 15168 of the Guidelines (Title 14 Cal. Code Regs. §15000 ct. seq.) for the
California Environmental Quality Act,

{s) The 1crm “Property” nicans the real property legally described in Exhibit
"A” and depicted on the map set forth in Exhibit “B,” both attached herelo, on which Lhe Project
structures are proposed to be located.

(t) The term “Project” or “TTC Projeet” means the demolition of the existing
theater and some of the existing restaurant and retail uses on the Property and the construction of
two (2) new oftice buildings totaling 400,000 square feet of office uses (in the aggregate), 20,600
square feet of replacement of restaurant uses, two new parking structures, the reconfiguration
and revision of the existing surface parking, circulation improvements and landscaping.

) The term “SCA Project” means the proposed development of the
Segerstrom Center for the Arts property by the Orange County Performing Arts Center, which
includes, among other things, construction of a symphony hall and a museum/arts academy, the
expansion of the Orange County Performing Arts Center and the expansion of the South Coast
Repertory Theater.

{v) The termn “STC Project” means the proposed development of the real
property located at (1) the southeast corner of the intersection of Bristol Strect and Sunflower
Avenue with a new 339,025 square oot office building and related parking structure, which in
conjunction with the STC Project owner's demolition to occur of other office space in the Town
Center will result in a net additional 255,000 square feet of new office space; and (2) the
northeast corner of the intersection of Bristo) Street and Anton Boulevard with a 186 room hotel
consisting of 186,000 square feet,
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(w)  The term “Subsequent Land Use Regulations" means any Land Use
Regulations adopted and effective after the Effective Date of this Agreement.

(x) The term “Town Center” means the area bounded on the south by
Interstate 405, on the west by Bristol Street, on the north by Sunflower Avenue and on the east
by Avenue of the Arts.

() The term “Trip Budget” means the maxirmurm number of AM and PM peak
hour trips allocated to a project site. The Trip Budget is derived by multiplying the project area
by the allowable Floor Area Ratio and by the AM and PM peak hour trip generation rates for the
applicable land use classification.

(2) The term “Party” shall refer singularly to CITY or OWNER and
collectively to CITY and OWNER.

(aa)  The term “Reservations of Authority” shall have the meaning ascribed in
Section 2.3 of this Agreement.

1.2 Exhibits

The following documents are attached to, and by this reference made a part of, this
Agreement:

Exhibit “A” - Legal Description of the Property.

Exhibit “B"™ - Maps showing Property and its location.
Exhibit “C™ - Existing Development Approvals.
Exhibit-“D” - Existing Land Use Regulations.

Exhibit “E” - Future Development Approvals

Exhibit “F” - Declaration of Land Use Restrictions

Exhibit “G” - TAD Plan

Exhibit “H” - Additional Public Benefits

Exhibit “I” - FAR and Trip Budgets

Exhibit “J” - Existing Restaurants and Retail Establishrments
Exhibit “K” - Schedule of Traffic Mitigation Improvements

2.0 AGREEMENT AND ASSURANCES

2.1 Agreement and Assurances on the Part of OWNER

From and after the Effective Date, OWNER, in accordance with its sound business
judgment, agrees to work towards development of the Project in accordance with the Fxisting
[.and Use Regulations, the Existing Development Approvals, its obligations regarding the TAD
Plan (subject to the provisions of Section 2.3.1), and the Future Development Approvals to be
obtained pursuant hereto. Not by way of limitation of the foregoing, in connection with
development of the Project, OWNER shall, subject to the provisions of this Agreement, comply
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wilh‘uli conditions imposcd by CITY on the Existing Development Approvals, all applicable
requiremnents of the TAD Plan (subject to the provisions of Section 2.3.1), and all valid

conditions consistent with this Agreement that CITY may impose on the Future Development
Approvals.

. OWNER represents that it intends to pursue development of the Project in accordance
_wnh this Agreement with reasonable diligence as it deems appropriate in its sound business
judgment and consistent with its business goals. In this regard, it is understood that QWNER's
ficvelopmcnt of the Property and each element thercof depends upon a number of factors
in¢cluding, but not necessarily limited to, development and finalization of site plans and building
programs, market demand and supply, the availability of financing, interest rates, and other
conditions outside of OWNER’s control. Accordingly, nothing in this Agreement shall be
construed as requiring OWNER to develop the Property or the Project, or any phase of the
Project, and any failure to develop the Property or the Project shall not be deemed a default by
OWNER of its obligaticns set forth in this Agreement. OWNER intends to develop the Property
as a sinple, integrated development project, that each phase of the Project will be dependent upon
the completion and occupancy of each other phase, and that the viability of each phase of the
Project will be dependent upon Developer completing and occupying the other phases of the
Project in accordance with this Agreement.

In addition to the foregoing, OWNER covenants as follows:

2.1.1  Public Benefits.

As consideration for entering into this Agreement, CITY has received and will
receive from OWNER numerous public benefits. In order to provide the CITY with assurance of
these public benefits, OWNER hereby agrees as follows:

() FSP Two Town Center, LLC (“FSP™) represents that it owns the
property on which the Noguchi California Scenario, an outdoor
sculpture garden (the “Garden,” more particularly described in
Exhibit F} is located. FSP shall provide for the preservation,
maintenance and the public accessibility of the Garden in
accordance with the provisions of Declaration of Land Use
Restrictions in the form attached hereto as Exhibit “F (the
“Declaration of Land Use Restrictions™), which shall be exccuted
and recorded with the Orange County Clerk-Recorder within ten
(10) days of the Effective Date and prior to the issuance of any
building permits for the construction of the new office buildings in
the Project. FSP further agrees to perform each and all of its
Declaration of Land Use Restriction obligations on a timely basis
and these obligations shal} continue to be binding for as long as the
Declaration of Land Use Restrictions remains in full force and
cffect.
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3

Notwithstanding any provision of this Agrecment to the contrary
{except as set forth in Sections 3.7 and 3.28), neither OWNER nor
the CITY shall have any rghts and obligations under this
Development Agreement (or any portion thereof, including,
without limitation, under the Declaration of Land Use Restrictions)
unless and until the holder(s) of all deeds of trusts and/or
mortgages encumbering all or any portion of the Property rhall,
within 180 days of the date herecf, both (i) consent in writing to
the execution and delivery of this Development Agreement by
OWNER and (ii) execute a commercially reasonable subordination
agreement, in a form approved by the City Attomey, which
approva! shail not be unreasonably withheld, subordinating the lien
of such holder’s dced of trust or mortgage to the provisions of this
Development Agreement and the Declaration of Land Use
Restrictions. OWNER agrees that no building permit shall issue
and no Project construction shall occur on the Property pursuant to
the approvals issued by the CITY on February 5, 2001 unless
OWNER has obtained the leader consent and subordination
addressed herein within said 180 day period, or such additional
time period as the parties may agree upon. If such consent and
subordination is not obtained as required herein, all nghts and
obligaticns of each party herein shall be null and void and this
Agreement shall be a nullity on the 181% day following the
execution of this Agreement, except that OWNER’s agreement
that absent such consent and subordination no building permit shall
issue and no construction shall occur pursuant to the February S,
2001 approvals, shall become effective upon execution of this
Agreement and shall survive the termination of the Agreement. In
the event of such termination, OWNER shall be required to apply
for and obtain new Development Approvals in place of the
February 5, 2001 approvals, in order to develop the Project on the

Property.

OWNER shall participate in the creation and implementation of
the TAD Plan in accordance with and subject to the provisions of
Exhibit “G” attached hereto.

OWNER shall make available for use in the TAD Plan, its
nonbusiness hours excess parking capacity in its parking structures
on the Property in order to allow the TAD Plan 1o equitably use
such excess parking capacity, in conjunction with the TAD Plan’s
use of parking facilitics owned by others in the Town Center, by
patrons of the performing arts venues located within Town Center.
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OWNER's current business hours generally extend from $:00 a.m.
through 7:00 p.m. during weekdays and from 8:00 a.m. through
1:00 p.m. on Saturdays. The parties acknowledge that QWNER’s
current business hours may change in the future consistent with the
practices of other first class office projects in Orange County.
OWNER shall determine in good faith its excess parking capacity
during nonbusiness hours, taking into account (and giving priority
to) the needs of OWNER’s tenants (and such tenants’ business
visitors), as the same shall change from timc to time. OWNER
shall not be required under the TAD Plan to regutate or permit use
by performing venue and public art patrons of the Property’s
parking facilities during the normal business hours of the Property,
as the same may exist from (ime to time. Parking charges charged
to patrons of the performing arts venues for such parking use shall
not exceed prevailing parking charges for venue event parking at
comparable venue facilities in Orange County; provided, however,
subject to presentation of reasonable evidence of such residence
(and parking use for attendance at the performing arts venue),
OWNER shall provide a fifty percent (50%) discount on such
venue parking charges to residents of the City of Costa Mesa.

The parties acknowledge that Section 1.2 of the Declaration of
Land Use Restrictions separately establishes OWNER’s
obligations to provide public access and parking for visitors (0 the
Garden.

Nothing in this Agreement shall impair the applicability of the
CITY’s agglomerated parking program described in ZE-81-207
and any modification thereof (o the Property and its parking
facilities.

Environmental Impact Report No. 1047 (“EIR"), prepared in
conjunction  with the STC project, details specific traffic
improvermnents at four intersections located in the CITY, as
identified on Exhibit “K> hereto, that will be necessary to mitigate
potentially significant impacts of the STC, SCA and TTC projects.
These impacts are anticipated to occur as these projects reach
certain levels of development. OWNER shall pay its fair share
(among the owners of the STC Project, TTC Project and SCA
Project), relative to traffic impacts generated by each project at
each individual intersection, of the total coest for such mitigation
when CITY causes the mitigation to be done.
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The Project is subject to a CITY Fire Protection Impact Fee
Program which requires payment by OWNER of $0.285/square
foot of new development. The fee is calculated on gross floor arca
and is duc prior to issuance of an occupancy permit for new
development.

In addition the development of the Project pursuant to this
Agreement shall result in the additional public benefils described
in Exhibit “H" attached hereto.

OWNER shall work diligently, in accordance with and subject to
Exhibit “G” with the other ownership entities within Town Center
to develop a method for financing all public improvements that
may be required by the TAD Plan, including but not limited to
design, construction, installation and maintenance of such
improvements.

Notwithstanding any ot!her provision of this Agreement, should a
final decision of a court acting within its area of junsdiction
determine that any Project approval issued by the CITY was
improperly issued, the CITY shall be entitled to impose such
additional conditions and mitigation measures which the CITY, in
the reasonable exercise of its discretion, determines are appropriate
to insure proper issuance of the challenged Project approval and
shall otherwise be authorized to comply with any lawful order
tssued by the court. Except as otherwise provided by law, CITY
shall use reasonable efforts to insure that such new conditions or
compliance requirements are consistent with the terms of this
Agreement. JF OWNER, in its sole discretion, determines that any
of the proposed new conditions or compliance requirements are
unacceptable it may elect to withdraw the chaltenged Project
application.

2.2 Agreement and Assurances on the Parf of CITY

CITY hereby agrees that commencing on the Effective Date, and continuing during the
entire remaining term of this Agreement, OWNER shall have the vested right to carry out and
comptete the Project in accordance with the express provisions of this Agreement, the Existing
Land Use Regulations, the Existing Development Approvals, the obligations of the OWNER
under this Agreemcnt with respect to the TAD Plan and once the same have been obtained, the
Future Development Approvals, to the full exten‘t"permirtcd by the Development Agreement
Statute. Nothing in this Agreement shall provide OWNER with any rights, vested or otherwise,
relating to any project other than the Project. In furtherance of such agreement and assurance,
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and pursuant to the authority and provisions set forth in the Development Agreement Statute,
CITY further hereby agrees and acknowledges as follows:

221 General

The uses permitted hereunder, the density and intensity of development, the
maximum height and size of buildings, and all other matters affecting land use and development
of the Project shall be as set forth in the express provisions of this Agreement and the Existing
Land Use Regulations, the Existing Development Approvals, the TAD Plan and, once the same
have been oblained, the Future Development Approvals. In addition, OWNER'S applications
for Future Devetopment Approvals shall be reviewed pursuant to the provisions of the CITY's
Lxisting Land Use Regulations and the TAD Plan with the exception that the applicable notice
and appeal, reconsideration and review provisions shall be those in existence at the time of any
appeal, request for reconsideration or review, or required notice.

2.2.2 Phasing and Allocation of Sguare Footape Between the Twa New
Office Projects.

The CITY acknowledges that it is OWNER’s intention that (A) two new office
buildings (the “New Office Building(s)") be developed as the primary new additions of
commercial space for the Project, (B) essentially all of the new restaurant and retail space to he
developed hereunder will simply be in replacement of existing restaurant and retail space in the
Property which will be eliminated hereunder, (C) approximately 265,000 square feet of the new
office space represented by the addition of the two New Office Buildings assumes closure and
demolition of the existing cinema/theater facility in the Property (at least in terms of calculation
of PM Trips) (the "Existing Theater”), and (D) although the addition of approximately 400,000
square feet of new office space in the Property may be created through construction of two new
office buildings, the precise dimensions, floorplate and overall size of each such office structure
has not been finalized.

(a) In connection therewith, OWNER presently intends to seck project
approvals of CITY in approximately three phases as follows:

(1) Phase 1, consisting of the first New Office Building {which may
include demolition of existing restaurant and retail space and the incorporation in the new
improvements of replacement restaurant and retail space) and a parking facility providing
additional new parking capacity sufficient to provide parking in accordance with the parking
standards in the cxisting Land Use Regulations. Such first New Office Building shall contain not
less than eighty-five thousand (85,000) square feet of office space, and shall contain not more
than three hundred thousand (300,000) square feet of office space.

(2) Phase 2, consisting of the reconfiguration of the cxisting parking
structure within the Property. Subject to planning review by CITY, Phase 2 may be commenced
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concurrently with, following, or prior o commencement of construction of Phase [, as
determined by OWNER in its sole and absolute discretion; and

3 Phase 3, consisting of development of the second New Office
Building and a new parking facility (in addition to then-existing parking facilities) in the
Property (if and to the extent the then existing parking facilities do not contain a sufficient
number of parking spaces such that following completion of the Second Office Building there
shall be parking spaces available in accordance with existing CITY parking requirements). It is
OWNER's intent that such second New Office Building shall contain an amount of commercial
office space which, when aggregated with the size of the first New Office Building, shall not
exceed 400,000 square feet of commercial office space in the two New Office Buildings.
Development of Phase 3 may require demolition and/or incorporation into the new
improvements of the existing restaurants and retail space specifically identified as such on
Exhibit “J” attached hereto (“Existing Restaurants and Retail™). [n addition, to the extent the
same is not incorporated into Phase 1, Phase 3 may include the development of up to 28,945
square fect of replacement restaurant space and up to 8,100 square feet of replacement retail
space.

(b) Subject to the height limitations and overall size limitations set forth in
subparagraphs (ii)(a)(1) and (3) above, OWNER shall be permitted to seck approval for the
allocation of the 400,000 square feet of new commercial office space anticipated to be created
with the New Office Buildings between the first New Office Building and the second New
Office Building in such proportions as OWNER shall sclect; provided, however, that in
connection with development of the same, OWNER shall comply with all conditions imposed by
CITY on the Existing Development Approvals and all valid conditions consistent with this
Agreement that CITY may impose on the Future Development Approvals.

(c) OWNER may apply for a rcduction in the required parking ratios in
accordance with the provisions of Section 13-89.5 of the City’s Municipal Code. [n no event
shal! OWNER be required to provide parking capacity in excess of that required pursuant to the
parking standards in City's Existing Land Use Regulations.

223 CITY’s Consideration and Approval of Requested Changes in the
Project i

CITY acknowledges that the OWNER may in the future desire to change or
modify the precise location, configuration, size and height of the proposed buildings and develop
a mix of proposed uses after the Effective Date of this Agreement based upon more precise
planning, changes in market demand, changes in development occumring in the vicinity, and
similar factors. [n such event, CITY shall cooperate with OWNER to expeditiously review and
take final action on such requested changes in accordance with CITY's Existing Land Use
Regulations and the TAD Plan. OWNER reserves the right to reduce the densities and intensities
of uses and the heights and sizes of buildings below the maximums permitted by this Agreement.
In no event, however, shall OWNER have the right hereunder to increase the density, intensity or
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uses n the Project without fully complying with procedures in the Land Use Regulations und
TAD Plan in cffect at such time as the request/application (o increase the density, intensity or
uses is processed with the CITY. No change to the Project which is consistent with the Existing
L.and Use Repulations and the TAD Plan shall require an amendment of this Agreement and, in
the event any change in the Project proposed by OWNER is approved by the CITY, the
references in this Agreement to the Project or applicable portion thereof shall be deemed to refer
to the Project as so changed. In addition, the parties intend that if parcelization of the Property is
authorized and approved under the Subdivision Map Act and the Existing Land Use Regulations,
such parcelization may occur without any additional Development Exactions, beyond those
contemplated by this Agreement and the Existing Land Use Regulations, other than processing
fees.

2.2.4 Timiog of Development

The Parties acknowledge that the most efficient and economic development of the
Project depends upon numerous factors such as market orientation and demand, interest rates,
competition, and similar factors. Accordingly, except as expressly provided in this Agreement.,
the timing, sequencing, and phasing of development shall be as determined by OWNER in its
sole subjective business judgment and discretion unless it is a condition to a discretionary
decision for a Future Development Approval or a Project change to which the OWNER consents.
Not by way of limitation of the foregoing, the Parties acknowledge and agree that no
moratortuin, initiative, ordinance, resolution, or other Jand use regulation or limitation which is
adopted after the Effective Date of this Agreement and which directly or indirectly relates to the
conditioning, rate, timing, or sequencing of development of the Project, shall apply to or govemn
the development of the Project during the term hereof, whether any such regulation or limitation
affcets or applies to parcel or subdivision maps (whether tentative, vesting tentative, or final),
building permits, occupancy permits, or any other licenses, permits, or entitlements to use issued
or granted by CITY,

2.2.5 Reservations and Dedication of Land for Public Purposes

In recognition of the significant contributions and dedications by OWNER, as
provided in the Dedication Agreements, OWNER shall not be required to dedicate, convey, or
transfer any interest in land or to construct or install public improvements oc facilitics in
conjunction with the Project, except (1) as expressly provided for in the Existing Devetopment
Approvals, (11) as cxpressly set forth in the provisions of this Agreement, or (i1} as authorized by
Lxisting Land Use Regulations in conjunclion with the processing of Future Developmenl
Approvals. The provisions of this Section 2.2.5 are not intended to preclude the CITY's ability
to require minor additional dedications and exactions such as curb cuts, turn pockets, interior
streets, and signalization of inlersections reasonably necessitated by the impacts of the
development of the Project or the Property, in connection with Future Development Approvals as
presently authorized by the Existing Land Use Regulations.
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2.2.6 Development Exactions.

Except as otherwise expressly set forth in this Agreement and as authorized under
the Existing Development Approvals, CITY shail not impose Development Exactions in
cenjunction with OWNER’s development of the Property or the Project, excepting only thosc
Development Exactions which are authorized by the Existing Land Use Regulations; provided,
however, that the foregoing limitation on Development Exactions does not apply to (i) generally
applicable processing, plan check, building permit, and inspection fees for the Project (it being
understood that, as to such fees, OWNER shall pay the same fees that would be applicable in the
absence of this Agreement), or (ii) any Development Exaction that is imposed, levied, collected,
or required by any public agency, utility, district, or joint powers authority, including but not
limited to the San Joaquin Hills Transportation Corridor Agency, Newport-Mesa Unified School
District, Costa Mesa Sanitary District, and Mesa Consolidated Water District

2.2.7 FAR and Trip Budpet.

The Project is a development proposal within the Town Center. The Town Center
is considered to be a project under single ownership or control at the time of the initial plan
submintal and approval. Thus, under CITY zoning code sections 13-68 and 13-69, the FAR and
trip budget shall be determined on the Town Center as a whole, rather than on a parcel by parcel
basis. The Project, although part of the same CEQA process as the STC Project and the SCA
Project, shall be considered a separate project for purposes of determining FAR and trip budget.
The FAR and trip budget for the Project shall be provided in attached Exhibit “1”,

2.2.8 Future Epnvironmental Review.

The potential environmental impacts of the Project were analyzed in the Program
FEIR. Future Development Approvals will be reviewed in light of the Program FEIR to
determine if any additional environmental docurnentation will be required. The determination
wil! be made consistent with the applicable provisions of CEQA and the State CEQA Guidelines,

2.2.9 Other Governmental Permits.

Provided that OWNER pays the actual cost of such cooperation, as reasonably
estimated by CITY, after CITY has approved the development of any portion of the Projecct.
CITY shall cooperate with OWNER in its efforts to obtain such additional permits and approvals
as may be required by any other govermmental or quasi-governmental agencies having
junsdiction over such portion of the Project which permits and approvals are consistent with
CITY's approval(s) and which are consistent with this Agreement. CITY does not warrant or
represent that any other governmental or quasisgovemmental permits or approvals will be
granted. As provided for in the Dedication Agreements, CITY will work cooperatively with
OWNER to seek an operational modification from Caltrans for a revised circuiation pattern for
the new Avenue of the Arts off-ramp to provide a left tum lane and entrance from the off-ramp
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into the existing parking structure on Lhe Propeny, as shown in the Revised Circulation
Alternalive exhibit to the Dedication Agreements.

2.2.10 CITY Review of Applications for Future Development Approvals.

CITY acknowledges and represents that the Future Development Approvals listed
in Exhibit “E" are a non-exhaustive list of discretionary CITY development and building
approvals that OWNER is required to obtain in order (o complete the development of the Project.
All subsequent consideration by CITY of OWNER'S applications for Future Development
Approvals for the Project shall be subject to the terms and conditions set forth in this Agreement.

To the extent permitted by the Development Agreement Statute, in no event shall
CITY disapprove, condition, or delay the processing of any applications for any Future
Development Approval for reasons inconsistent with the Existing Land Use Regulations, (he
Existing Development Approvals, the TAD Plan or the express provisions of this Agreement, If
CITY is unable to timely process any of OWNER'S applications for Future Development
Approvals, upon OWNER'S request CITY shall consider cngaging qualified outside consultants
reasonably acceptable to OWNER (o aid in such processing, provided that OWNER shall be
required to advance all charges to be incurred by CITY for such outside consultants. In this
regard, OWNER, in timely manner, will provide CITY with all documents, applications, plans
and other information necessary for CITY (o carry out its obligations hereunder and will cause
OWNER'S planners, engineers, and all other consultants (o submit in a timely manner all
required materials and documents therefor.

2.2.11 Vested Rights to Future Development.

After the date that CITY approves an application for a Future Development
Approval, OWNER shall have the vested right to develop pursuant to said Future Development
Approval, the Existing Development Approvals, the Existing Land Use Regulations and the
TAD Plan 10 the same extent that QOWNER has the vested right to develop pursuant to the
Existing Development Approvals,

2.2.12 Traffic Impact Fee.

From the Effective Date through the term of this Agreement, the CITY traffic
impact fee for the Project shall be as follows: (a) from the Effective Date through the fifth
anniversary of the Effective Dale, the traffic impact fee shall be the sum of One Hundred Ninety-
Five Dollars ($195.00) per average daily trip (“ADT™), with the ADT to be calculated and credits
against the fec to be determined, if applicable, in accordance with the CITY’s Existing Land Usc
Regulations; (b) from the day after the fifth anniversary of the Effective Date through the tenth
anniversary of the Effective Dale, the traffic impact fee shall be the lesser of Two Hundred
Dollars (8200.00) per ADT or the actual traffic impact fee that would be payable at the time in
the absence of this Agreement; and (¢) from the day after the tenth anniversary of the Effective
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Date through the remaining term of this Agreement, the traffic impact fee shall be the amount
that would be payable at the time in the absence of this Agreement.

2.2.13 Tentative Subdivision and Parcel Maps.

Subject to the provisions of Section 2.2.3, with respect to applications by
OWNER for tentative subdivision and parcel maps for portions of the Property, CITY agrees that
OWNER may file and process vesting tentative maps in accordance with Chapter 4.5
(commencing with Section 66498.1) of Division 2 of Title 7 of the Califomia Government Code
and the applicable provisions of CITY's subdivision ordinance. If final maps are not recorded
for the entire Property before such tentative map(s) (whether or not any such tentative map is a
vesting tentative map) would otherwise expire, the term of such tentative map{s) automatically
shall be extended for the term of this Aprecment.

2.2.14 Subject to Dedication Agrcements.

v . Nothing in this Agreement shall be construed to modify the obligations of the
PARTIES as set forth in the Dedication Agreements. If there is any conflict between the
Dedication Agreements and this Agreement, the provisions of the Dedication Agreements shall
gavem.

2.3 Reservation of Authority

Notwithstanding anything to the contrary set forth in this Agreement, the
following laws, ordinances, regulations, resolutions, plans, standards and official policies
adopted or approved after the Effective Date of this Agreement shall apply to and govem
development of the Project (collectively, the "Reservations of Authority™):

2.3.1 Theater and Arts District Plan.

The TAD Plan which will be adopted for the purposes described in Section 1.1(c)
for the Town Center in order to establish a compatible theme and architectural features to
promote and accentuate the area as a world-class cultural arts center for the City of Costa Mesa
and QOrange County community; provided, however, that notwithstanding any provision of this
Agreement to the contrary:

(1) the financial obligations of the OWNER under the TAD Plan for (A) TAD
Plan preparation costs by the City shall not exceed the sum of $50,000.00,
and (B) funding TAD Plan public improvements shall not excecd
$1,300,000.00, in accordance with the provisions of Exhibit “G;”

(i) the TAD Plan shall not be applied to the Property in a manner inconsistent
with the limitations set forth in Section 2.1.1 (3) hereof;,
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(iif) the TAD Plan shall not limit the use, location, height, sizc, floor area,
density or intensity of the Project on the Property permitled by Section 2.2
of this Agreement;

(iv)  In licu of any other Development Exactions being imposed under the TAD
Plan, at the time OWNER applies for issuance of a building permit(s) by
CITY for construction of the first 85,000 square feet of its Project,
OWNER shall pay to CITY the sum of $200,000.00 for use by the CITY
for TAD Plan purposes in the Town Center; following such $200,000.00
payment, no other Development Exactions ‘shall be imposed under the
TAD Plan.

Subject to the remaining provisions of this Section 2.3.1 and Exhibit G, Paragraph
D, (i) any Project building for which a building permit has not been issued shall be subject to all
elements of the TAD Plan (including al! amendments of the TAD Plan) applicable to such
building which are adopted prior to issuance of the building permit for such building, and (ii)
following issuance of a building permit for a building on the Property, all elements of the TAD
Plan thercafter adopied shall not be applicable Lo such building, other than to the extent the TAD
Plan would be applicable to such building if this Development Agreement werc not then in
effect,

2.3.2 Processing Fees,

Generally applicable processing fees for the CITY's actual cost as may be
reasonably estimated by CITY for processing applications for Development Approvals,

2.3.3 Consistent Future CITY Regulations.

CITY ordinances, resolutions, regulations, and official policies goveming
development and building which are in furtherance of and not in conflict with this Agreement,
the Existing Development Approvals, the Existing Land Use Regulattons, and the TAD Plan
(consistent with the provisions of Section 2.3.1) shall apply to the Property and the Project.

2.3.4 Overriding State and Federal Laws and Repulations.

State and federal laws and regulations which are adopted or approved after the
Effeclive Date of this Agreement which override OWNER's vested rights set forth in this
Agreement shall apply to the Property and the Project, together with any CITY land use
ordinances, resolutions, regulations, and official poticies which are adopted or approved after the
Effective Date of this Agreement and which are necessary to enable CITY to comply with such
overriding State and federal laws and regulations, provided, however, that (a) OWNER does nol
waive its right to challenge or contest the validity of any such future State, federal, or Jocal Jaws,
regulations, ordinances, resolutions, or official policics, on their face or as applied to the
Property and the Project; and (b} in the event that any such State or federal law or regulation
(and/or any valid CITY ordinance, resolution, regulation, or official policy undertaken pursuant
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thereto) prevents or precludes compliance with one or more provisions of this Agreement, such
provisions of this Agreement shall be modified or suspended as may be necessary to comply
with such ovemnding State, federal or local law, regulation, resolution, or official policy and this
Agreement shall remain in full force and effect to the extent that it is not inconsistent with such
overriding law, regulation, resolution or official palicy and that performance of the remaining
provisions of this Agreement would not be inconsisient with the intent and purposes of this
Agrecment, OWNER or CITY shalt have the right to challenge, by appropriate judicial
proccedings any such new law or regulation preventing compliance with the terms of this
Agreement or the modification or suspension of this Agreement. [n the event that such challenge
is successful, this Agreement shall remain unmodified and in full force and effect.

2.3.5 Public Health and Safety.

Future CITY ordinances, resolutions, regulations and official policies which are
teasonably necessary to protect the persons on the Property or in the immediate community, or
both, from conditions dangerous to their health or safety, or both.

2.3.6 Updated Uniform Codes.

Provisions of the building standards set forth in the Califomia Building Standards
Code in effect in the CITY at the time of the issuance of the building permit for a building or
structure shall apply to the Property and the Project, including any valid local modifications to
the State standards in effect at such lime, including without limitation the applicable provisions
of the Uniform Building Code, Uniform Plumbing Code, Uniform Mechanical Code, National
Electrical Code, and Uniform Fire Code.

23.7 Public Works Improvement Standards.

To the extent OWNER is constructing or installing public works or facilities, the
standards in effect for such public works or facilities at the time of CITY s issuance of a permit,
license, or other authorization for construction or installation of same.

23.8 Assessment District and/or Community Facilities District.

The provisions of any benefit assessment district, community facilities district,
business tmprovement district, or similar financing district that is validly formed pursuant to
applicable law and made appiicable to the Property and similarly situated property; provided,
however, that OWNER does not hereby consent to the formation of any such district or to the
imposition of any benefit assessment, special tax, fee, or charge against OWNER or the Property
with respect thereto, and OWNER expressly reserves all of its legal rdghts with respect to the
formation of any such district and the imposition of any assessment, special tax, fee, or charge
against OWNER or the Property, including without limitation such rights to object and protest
that would cxist in the absence of this Agreement.
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2.3.9 Regulations In Canflict,

Any regulations not set forth in this Seclion 2.3 which are in conflict with the

Project provided OWNER has given written consent to the application of such regulations to
development of the Property.

3.0 GENERAL PROVISIONS

3.1 Effective Date of Agreement.

Subject to the applicable provisions of the California Elections Code relaling 10
referendum petitions, this Agreement shall be effective on the Effective Date.

3.2 Duration of Agreement.

This Agreement shall be operative commencing on the Effective Date and continue
thereafter until the date that is twenty (20) vears after the Effective Date, unless otherwise
extended by the Parties, subject to earlier termination upon the completion, performance, and
discharge of all obligations hereunder. In this regard, at the request of OWNER, the term of this
Agrecment shalil expire as to any separate legal parccl comprising the Property on the later of the
following dates: (i) the date on which CITY issues its final certificate of occupancy or final
Inspection permilling occupancy of the completed building improvements for the development
authorized by this Agrecment or (i) such later date or dales on which the iniial tenants or
occupants of the completed building improvements commence occupancy of the premises. Upon
termination of this Agreement as to the Property as a whole or any separate legal parcel, each
Party aprees to cooperate with the other in executing such document in recordable form as may
be reasonably requested by the other Party to (i) memorialize said termination and (i) remove
this Agreement as a matter affecting title to the Property or such legal parcel on a titic repont,
commitment or policy issued by any reputable title inswrer. OWNER shall pay CITY’s
reasonable costs for preparation and review of such documents, including attorney fees incurred
by CITY in such review and preparation. Notwithstanding the foregoing, subject lo the

provisions of 2.1.1(1), the term of the Declaration of Special Land Use Restrictions shall be as
set forth in Exhibit “F.

3.3 Binding Effect of Agreement.

The Property is hereby made subject to this Agreement. DeveIopmc_nl of the Project on
the Property is hereby authorized and shall be carried out in accordance with the terms of this
Agreement.

34 Ownership of Property.

OWNER represents and covenants that it is the fee owner of the Property.
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3.5 Periodic Review.

The periodic review described in Resolution No. 88-53 is applicable to this Agreement.
In no event shall CITY’s failure to conduct or complete a periodic revicw of OWNER’s
performance result in a termination or modification of OWNER’s rights hereunder or constitute
breach by the CITY of this Agreement.

RE Defaults and Remedies

3.6.1 Notice and Opportunity to Cure

Before this Agreement may be terminated or action may be taken to obtain
judicial relief, the Party seeking relief ("Nondefaulting Party™) shall comply with the nolice and
cure provisions of this Section 3.6.1. The Nondefaulting Party in its discretion may clect to
declare a default under this Agreement in accordance with the procedures hereinafter set forth for
any failure or breach of the other Party (the "Defauliting Pacty™) to pecform any material duty or
obligation of the Defaulting Party in accordance with the terms of this Agreement. However, the
Nondefaulting Party must provide written notice to the Defaulting Party setting forth the nature
of the breach or failure. The Dcfaulting Party shall be deemed in "defauit” of its obligations sct
forth in this Agreement if said breach or failure can be cured, but the Defaulting Party has failed
to take such actions and cure such default within ten ([0) days afier the date of such notice (for
monetary defaults} or within thirty (30) days after the date of such notice (for non-monetary
defaults). If, however, a non-monetary default cannot be cured within such thirty (30) day
period, but can be cured in twenty-four (24) months, as long as the Defaulting Party does each of
the following: (i) notifies the Nondefaulting Party in writing with a reasonable explanation as to
the reasons the asserted default i5 not curable within the thirty (30) day peniod; (ii) notifics the
Nondefaulting Pasty in writing of the Defaulting Party’s reasonable, proposed course of action to
cure the default, subject to the reasonable approval of the Nondefaulting Party; (iit) promptly
commences to cure the default within the thirty (30) day period; (iv) makes pericdic reports
cvery three (3) months to the Nondefaulting Party as to the progress of the program of cure; and
(v) diligently prosccutes such cure to completion; then in such event the Defaulting Party shall
not be deemed in breach of this Agreement.

3.6.2 Default Remedies

Subject to the foregoing, in the event of an uncured default, the Nondefaulting
Party, at its option, may institute legal action to cure, correct, or remedy such default, to enjoin
any threatencd or attempted violation or to enforce the terms of this Agreement by specific
performance or other equitable remedies. In no event shall monetary damages of any kind be
available as a remedy for breach of this Agreement. In addition, in the event of an uncured
matenial default by OWNER, CITY reserves its available remedies under the Devclopment
Agreement Statute and CITY's Development Agreement Procedures and Requirements to amend
or terminate this Agreement; provided, however, that OWNER does not hereby consent to any
unilateral amendments to this Agreement that increasc or materially alter OWNER s obiigations
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hercunder (or violate Sections 2.1.1(3) and 2.3.1) or that are not limited in purpose and effect to
measures needed to cure or remedy the particular default in question. The remedics set forth in

this Section 3.6.2 shall be the exclusive remedies of the PARTIES hereto with respect to this
Agreement.

3.6.3 No Cross-Defaults

In the event that this Agreement is assigned by OWNER in connection with a sale
or transler of a portion of the Property to an entity in which OWNER has no interest and a
default subsequently occurs with respect any part of the Property so transferred or sold, such
default shall not be considered a default as to any non-transferred, remaining Property and the
CITY shall not be entitled to any equitable remedies with respect to the non-defaulted portion of
the Property or the owner of said Property or to enforce or terminate this Agreement with respect
thereto. Notwithstanding the foregoing, the CITY shall be entitled to all equitable remedies with
respect 1o the nondefaulted portion of the Property and owner of said Property to enforce or
terminate this Agreement with respect to any default which existed on such nondefaulted portion
prior to the sale by OWNER.

36.4 Force Majeure

Neither party shall be deemed to be in default where failure or delay in
performance of any of its obligations under this Agreement is caused by floods, carthquakes,
other Acts of God, fires, wars, riots or similar hostilities, or other cause, without fautt and
beyond the reasonable control of such Party, If any such events shall occur, the time for
performance by cither parly of any of its obligations hercunder shall be extended by the partics
for the period of time that such everts prevented such performance.

3.7 Cooperation in the Event of Legal Challenge

[n the event of any legal action instituted by a third party, including without limitation
any other governmental entity or official. chaflenging the validity of this Agreement or any
Development Approval granted pursuant to this Agreement, the parties agree to cooperate fully
with cach other in defending such action (including uny actions reasonably requested to mitigate
the 1mpact of such action); provided, however, that OWNER shall indemnify and hald the CITY
harmless from any judgment, cost and/or expenses related thereto, including but not limiled to
any attorney fees and expert consultant and witness costs, reasonably incurred by CUTY 1n the
Jetense of such action. Subject o Section 2.1.1(1) herein and any other provision of this
Agreement, this Section 3.7 shall become effective and binding upon execution of this
Agreement by all Parties hereto.
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38 Mortgagee Rights

3.8.1 Encumbrances on the Property

The Parties hereto agree that this Agreement shall not prevent or limit OWNER,
in any manner, at QWNER’s sole and absolute discretion, from encumbering the Property or any
portion thereof or any improvements thereon with any mortgage, deed of trust, sale and
leaseback, or other form of secured financing ("Mortgage™) with respect to the construction,
development, use, or operation of the Project.

3.53.2 Morteagee Protection

To the extent legally permissible , this Agreement shall be superior and senior to
any lien placed upon the Property, or any portion thereof, including the lien of any Mortgage.
Notwithstanding the foregoing, no breach of this Apreement shall defeat, render invalid,
diminish, or impair the lien of any Mortgage made in good faith and for value. Any acquisilion’
or acceptance of title or any right or interest in or with respect lo the Property or any portion
thereof by the holder of a Mortgage (a "Mortgagee™), pursuant to foreclosure, trustee’s sale, deed
in lieu of foreclosure, lease termination or otherwise, shall be subject to all of the terms and
canditions of this Agreement and any such Mortgagee who takes title to the Property or any
portion thereof shall be entitled to the benefits arising under this Agreement provided Morigagee
complies with Section 3.8.3 below.

3.8.3 Mortgagee Not Obligated

Notwithstanding the provisions of this Section 3.8, Mortgagee will not have any
obligation or duty pursuant to the terms set forth in this Agreement to perform the obligations of
OWNER or other affirmative covenants of OWNER hereunder, or fo guarantee such
performance, except that the Mortgagee shall have no vested right to develop the Project without
fully complying with the terms of this Agreement and executing and delivering to CITY in a
form and with terms reasonably acceptable to CITY an assumption agreement of QOWNER's
obligations hereunder.

3.8.4 Notice of Default to Mortgagee; Right of Mortgagee to Cure

Each Mortgagee shall, upon written request to CITY, be entitled to receive written
notice from CITY of the resulits of the periodic review conducted pursuant to Section 3.5. and of
any default by OWNER of its obligations set forth in this Agreement. CITY shall, within ten
(10) days of sending the notice of default to OWNER, provide a copy of such notice to each
Mortgagee who has submitted a written request to CITY for a copy of such notice.
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39 Notices

3.9.1 Notices Include

As used in this Agreement, "notice” inctudes, but is not limited to, the
communication of notice, request, demand, approval, statement, report, acceptance, consent,
walver, appointment or other communication required or permitted hereunder.

3.9.2 Form of Notice

All notices shall be in writing and shall be considercd given either: (i) when
delivered in person to the recipient named below; (ii) on the date of delivery or refusal shown on
the return receipt, after deposit in the United States mail in a sealed envelope as either registered
or certified matl with retum receipt requested, and postage ana postal charges prepaid, and
addressed to the recipient named below; (iii) on the date of delivery or refusal, when delivered
by Federal Express or other commercial express delivery services providing acknowledgements
of receipt; (iv) on the date of delivery when delivered by facsimile providing verification of
delivery and receipt; or (v) on the date of delivery shown in the records of the telegraph company
after transmission by telegraph to the recipient named below. Such notices or communications
shall be given to the Parties at their addresses set forth below:

(fto CITY: City of Costa Mesa
77 Fair Drive
Post Office Box 1200
Costa Mesa, CA 92628-1200
Ann: City Manager

With Copy to: City of Costa Mesa
77 Fair Drive
Post Office Box 1200
Costa Mesa, CA 92628-1200
Attn: City Attomey

If to OWNER: FSP Two Town Center, L.L.C.
c/o CWP Capital Management, LLC
633 West Fifth Street, 72nd Floor
Los Angeles, CA 50071
Attn: Mr. James R. Anderson

Fifth Street Properties-DS, LLC

cfo CWP Capital Management, LLC
633 West Fifth Street, 72nd Floor
Los Angeles, CA 90071

Atin: Mr. James R. Anderson

...?DS._.-
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With copics to: Paul, Hastings, Janofsky & Walker
555 South Flower Street, 23" Floor
Los Angeles, CA 90071-2371
Attn: Patrick A. Ramsey, Esq.

3.9.3 Changes In Noticed Parties

Either party may, by notice given at any time, require subsequent notices to be
given 1o another person or entity, whether a party or an officer or representative of a party, or to
a different address, or both. Notices given before actual receipt of notice of change shall not be
invalidated by the change.

3.10  Severability

If any term, provision. covenant, or condition set forth in this Agreement 1s held by the
final judgment of a court of competent jurisdiction to be invalid, void, or unenforceable, the
remaining provisions, covenants, and conditions shall continue in full force and effect to the
extent that the basic intent of the Parties as expressed herein can be accomplished. In addition,
in such event the Parties shall cooperate in good faith in an ¢ffort to amend or modify this
Agreement in a manner such that the purpose of the invalidated or voided provision, covenant,
and condition can be accomplished to the maximum extent legally permissible; provided,
however, that in no event shall either Party be required to agree to an amendment or medification
of this Agreement that materially adversely impacts its rights or materially increases its
obligations or risks as set forth herein.

3.11 Time of Essence

Time is of the essence in the performance of each provision of this Agreement as to
which there is a time element.

312  Successors and Assigns

The provisions of this Agreement shall be binding upon and shall inure to the benefit of
the Parties and their respective successors and assigns. To the extent of OWNER's (and its
successors and assigns) interest in the Property, the covenants of OWNER set forth in this
Agreement shall be covenanis running with the land and enforceable to the full extent permitted
by applicable law.

Nothing sct forth in this Agreement shall prohibit OWNER from selling, leasing,
subleasing, or otherwise transferring all or any portion of the Property together with a transfer or
assignment of all of the rights and obligations of this Agreement as they apply to such portion of
the Property, and CITY’s approval or consent shall not be required in connection thercwith.
Upon the effective date of any such sale, lease, sublease, or other transfer, the seller, lessor,
sublessor, or other transferor automatically shall be released from any execulory obligations to

-

- ~Z



CIIY hereunder with respect (o the portion of the Properly so sold, leased, subleased, or
transferred; provided, however, that unless CITY releases the seller, lessor, sublessor, or vther
transfcror in writing, it shall remain responsible to CITY for performance of any obligations s to
which it was in default as of the effective date of the transfer.

3.13 Effect of Termination on Title

OWNER and CITY agree that if this Agrecment terminates as to any portion of the
Property, it shall not thereafter continue as an obligation that applies to such portion of the
Property. '

3.14 Parties in Interest

This Agreement and all of its terms, conditions, and provisions are entered into only for
the benefit of the Parties executing this Agreement (and their respective successors in interest),
and not for the benefit of any other individual or entity. No other person shall have any right of
action based upon any provision of this Agreement.

3.15  Further Actions and Insiruments

Cach Party shall cooperate with and provide reasonable assistance to the other Party 1o
the extent necessary to implement this Agreement. Upon the request of either Parly at any time,
the other Party shall promptly execute, with acknowledgment or affidavit if reasonably required,
and file or record such required instruments and writings and take any actions as may be
reasonably necessary to implement (his Agreement or fo evidence or consummate the
transactions coniemplated by this Agreement. OWNER shall pay CITY’s rcasonable costs,
including attorney fees, incurred in complying with this Section 3,13,

3.16 Estoppel Certificates

Either Party hereunder may, at any time, but in no event exceeding six (6) times during
any calendar year, deliver written notice to the other Party requesting such Party to certity in
writing that, to the best knowledge of the certifying Party, (i) this Agreement is in full force and
effect and a binding obligation of the Parties, (ii) this Agreement has not becn amended or
modificd, or if so amended, identifying the amendments, and (i) the requesting Party is not in
default in the performance of its obligations set forth in this Agreement or, if in default, to
describe therein the nature and amount of any such defaults. A Party receiving a request
hereunder shall execute and return such certificate within a reasonable time following the receipt
thereaf  OWNER shall pay CITY's reasonable costs, including attorney fees, incumed in
complying with this Section.

-37-
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3.17 Recordation

No later than ten (10) days after the Effective Date of this Agreement, the CITY Clerk
shall record a copy of this Agreement in the Official Records of the Recorder’s Office of Orange
County and fumish a copy bearing the recording information to OWNER.

3.18 Section Headings

All section headings and subheadings are inserted for convenience only and shall not
affect any construction or interpretation of this Agreement.

3.19 Rules of Construction

As used herein, the singular of any word includes the plural and the masculine gender
includes the feminine.

320 Mutual Covenants

The covenants contained herein are mutual covenants and also constitute conditions to
the concurrent or subsequent performance by the party benefited thereby of the covenants to be
performed hereunder by such benefited party.

3.21 Recleascs

CITY hereby covenants and agrees that upon completion of the Project as provided under
this Agrecment, or any portion therecf, at the request of OWNER, CITY shall execute and
deliver to the Orange County Recorder an appropriate release of OWNER of {urther obligations
under this Agreement, for the portion of the completed Project. OWNER shall pay CITY's
reasonable costs, including attomey fees, incurred in complying with this Section.

3.22 Applicable Law

This Apreement and any dispute arising hereunder shall be governed and interpreted in
accordance with the laws of the State of California. This Agreement shall be construed as a
whole according to ifs fair language and common meaning to achieve the objectives and
purposes of the parties hereto, and the rule of construction to the effect that ambiguities are to be
resolved against the drafting party shall not be employed in interpreting this Agreement, all
parties having been represented by counsel in the negotation and preparation hereof,

3.23 Project as a Private Undertaking

It is understood and agreed by and between the parties hereto that the development of the
Project is a private development, that neither party is acting as the agent of the other in any
respect hereunder, and that each party is an independent contracting entity with respect to the
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terms, covenants and conditions contained in this Agreement. No partnership, joint venture or
other association of any kind is formed by this Agreement. The only relationship between CITY

and OWNER is that of a government entity regulating the development of private property and
the OWNER of such property.

3.24  Approvals, Reasonableness

Except when this Agreement specifically authorizes a Parly to withhold its approval or
consent in its sole and absolute discretion, when either CITY or OWNER shall require the
approval or consent of the other Party in fulfilling any covenant, provision, or condition set forth
herein, such approval or consent shall not be unreasonably withheld, conditioned, or delayed by
the Party from whom such approval or consent is sought. Any approval authority provided in
this Agreement to the CITY's Development Services Director or to the CITY'S Planning
Commission shall be subject ta the CITY’s normal appeals process,

325  Amendments and Waivers

No medification or amendment of this Agreement or any of thc-;provisions hereof shall be
ctfective for any purpose unless sct forth in a writing signed by duly authorized representatives
of both Parties. No waiver of any provision of this Agreement shall be effective unless in
wriling and signed by a duly authorized representative of the Party against whom enforcement of
a waiver is sought. No waiver of any right or remedy in respect to any occurrence or event shall

e decmed a waiver of any right or remedy in respect to any other or subsequent ocewrence or
event.

3.26  Authority to Execute

The persons executing this Agreement warrant and represent that they have the authority
to execute this Agreement and represent that they have the authority te bind the Parties for which
they are signing to the performance of the obligations hereunder.

3.27 Entfire Agreement

This Agreement (including the Exhibits hereto) constitutes the entire understanding and
agreement of the Parties and supersedes all previous negotiations, discussions and agresment
between the Parties with respect to all or part of the subject matter hereof. No parol evidence
shall be permitted to contradict or vary the terms of this Agreement,

3.28 Litigation Expenses

In any judicial proceeding or arbitration between the Parties (collectively, "Aclion™) in
any way connected with or arising out of the terms and provisions of this Agreement, the
prevailing Party in such Action shall be awarded all of its reasonable costs and cxpenses
(whether or not the same would be recoverable pursuant to Code of Civil Procedure §§ [033.5 or
1717 in the absence of this Agreement), including but not limited to expert witness fecs, attorney
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fees, and costs of investigation and preparation prior to the commencement of the Action. The
righl lo recover such costs and expenses shall accrue upon commencement of the Action,
regardless of whether the Action is prosecuted to a f(inal judgment or decision. Notwithstanding
Section 2.1.1(1) herein and any other provision of this Agrcement, this Section 3.28 shall
become effective and binding upon execution of this Agrecment by all Parties hereto.

3.29 Separation of the Parcels

In the cvent that in the future the owner of either Downey Saviags Property or the owner
of the Two Town Center Property, each as shown on Exhibit "B attached hereto, desires to
sever its property from the other property or create a scparate development parcel according to
the Existing Land Use Regulations, such owner may propose to CITY allocations of the
development nghts autherized pursuant to this Agreement and allocations of OWNER's
financial and other obligations under this Agreement. The proposed allocations shall be subject
to approval of the City Planning Commission, which approval shall not be unreasonably
withheld, after a noticed, public hearing.

IN WITNESS WHEREOF, each of the Parties has executed this Agreement on the date
first above written ‘

bz
osta Mesa

ATTEST:
By: MT : g)uazﬂ

Deputy {Jity Clerk
APPROVED AS TO FORM:

~r- '
By: Lt (o Te—F
}‘ﬂCity Attorney of the City of Costa Mesa
v

FIFTH STREET PROPERTIES-DS, L.L.C.
a Delaware limited [iability company

By:

agagement, LLC
pd liability company

[Signatures Continued on Following Pagef
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FSP TWO TOWN CENTER, L.L.C.
a Delaware limited liability company

By: Cwp Capltal Management LLC

a Dclawar iability company
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STATE OF CALIFORNIA }

) SS.
COUNTY OF )
On JE“-—" 2, 200 , before me, ARMED A, KARAMAL,
personally appeared BREJTT T, m™Mywmvper.

personally known to me forproved-to—me—en—thebasis—efsatisfasterycvideneey (0 be the

person(s¥ whose name(s is/are~subscribed to the within instrument and acknowledged to me that
helshekhey executed the same in histherftheir authonzed capacityftesy, and that by his/her/thetr
signature(sf on the instrument the person(ef or the cntity upon behalf of which the pcrson/(sj
acted, executed the instrument. '

. : AHMED A, KARAMALI
Witness my hand and official seal. Commision ¢ 1209034
County

Notary Public

[SEAL /%»«J A Kargmrads

STATE OF CALIFORNIA }
) 5S.
COUNTY OF )
On JELLZ: Zoo | . before me, _AHMED A. KARAMAL

personally appeared MICHAEL W CROFT

personally known to me {or—proved-lome—on-the—basis—of—satiafactory—cvideneey to be the
person(xf whose name(s] is/ase subscribed to the within instrument and acknowledged to me that
he/sheithey executed the same in his/herftheir authorized capacityftes}, and that by histhesthetr
signature(g] on the instrument the person(#} or the entity upon behaif of which the person(sf
acted, executed the instrument.

Witness my hand and official seal.

Notary Public

[SEAL] :/%”"‘"J ;4 KMW‘-A'
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STATE OF CALIFORN!IA )
) 58.
COUNTY OF )

On A7, 209 | , before me, C.@.a.%fél_&ﬁecﬁ__
personally apfe d_ﬁ&qM 2 . Cowar

personaily known to me (or‘provcd-to. me -on the-basis ofsatisfactory—evidence) 10 be the

person(3). whose narne(y) isfare subscribed to the within instrument and acknowledged to me that
helshe/they executed the same in his/her/theis-authorized capacity@esy; and that by his/her/their
signature(s) on the instrument the person(s) or the entity upon behalf of which the person(d.
acted, executed the instrument.

Witness my hand and official seal.

CHER 2.2 18 v

25 Commiss!,r = 1 &7826 ,
g;—'ﬁ;}@ﬁ. NotoTy Puohc - Colomia £ C /2 L / !
SR Orange C [ : '
wwc&h&%&?ﬁam Notary Fublic
(SEAL]
STATE OF CALIFORNIA )
) $s,

COUNTY OF 69-14/"4?2_/ )
On ; , before me, gia,,?zf;d-, /Mw
personally a%earbg; Ek % ii T W !

Fi
personally known to me (or prpled to me on the basis of satisfactory evidence) to be the
person(s).whose namels) is/arcsubscribed to the within instrument and acknowledged to me that
te7ste/they executed the same in kisfher/their authorized capacity(es), and that by histher/ther
signature(3hon the instrument the person(3or the entity upon behalf of which the person(&)\
acted, executed the instrument.

Witness my hand and official seal.

s
f LN

] R THTTOIN 2 2226
oo Meiory Puvic - Colllomia ?:' %Mj( K ﬁtﬂ-/w’ i
™2 Grange County [ \/
My Comm, Exqolres Jun 3, X2 .
j-wvvm-'-w-‘-[ Notary Public

[SEAL|

A3
p—
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EXHIBIT “A”
LEGAL DESCRIPTION OF THE PROPERTY

TWO TOWN CENTER DEVELOPMENT PROPERTY

That certain rcal property located in the City of Costa Mesa, County of Orange, State of
California and more particularly described as follows:

Parcel 1:

Parcel 1, in the City of Costa Mesa, County of Orange, State of California, as per map recorded
in Book 137 pages 5 and 6 of Parcel Maps, in the office of the county recorder of said county.

Parcel 2;

Parcel 2, in the City of Costa Mesa, County of Orange, State of California, as per Map recorded
in Book 98 pages 7 and 8 of Parcel Maps, in the office of the county recorder of said county.

Parcel 3:

An exclusive easement for ingress, egress and surface use together with the right to pave over or
construct buildings or other permanent structures upon the land described as follows:

That portion of the land allotted to James McFadden in degree of partition of the Rancho
Santiago De Santa Ana, recorded in Book “B" of judgments of the 17th Judicial District Court of
California, in the County of Orange, State of California, being a strip of land of varying width
lying contiguous to and westerly of that certain Parcel deeded to Orange County Flood Control
District as recorded in Book 1950 Page 109 of Official Records, that is more specifically
described as follows:

Beginning at the Southwest comer of said Parcel; thence northerly along the west line of said
Parcel to the Northwest corner, said corner being on the center line of Sunflower Avenue; thence
north 89E 57 37" West, 5.00 fect along said center line; thence south OE 30" 35" East, 1313.92
feet to a point; thence south OE (04' 04" West 878.62 feet; thence south 10E 06' 15" West, 20.62
[Feet; thence South OE 04' 04" West 450.00 feet; thence South 89E 40' 20" East, 10.00 feet to the
peint of beginning.

Excepting therefrom that portion lying northerly of a linc that is parallel with and southerly 53

feet from the center line, and its easterty prolongation, of Anton Boulevard, as said centerline is
described in a deed recorded in Book 7474, Page 592 of Official Records.
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Also excepting theretrom that portion lying southerly of a line that is 720.00 fect soulherly of
said center line, measured along and being normat to the reference line of a steip of land
described in the deed recorded in Book 1950, Page 109 of Official Records.

Parcel 4:

An exclusive easement for ingress, egress and surface use together with the right te pave over or
construct buildings or other permanent structures upon the land described as follows:

That portion of the land allotted to James McFadden in Decree of Partition of the Rancho
Sanliago de Santa Ana, recorded in Book “B” of Judgments of the 17th Judicial District Court of
California, in the County of Orange, State of California, being a strip of land 55 feet in widlh
being 35 feet westerly and 20 feet easterly of the following described line:

Beginning at a point in the center line of Sunflower Ave., distant thercon South 89E 56' 50" East,
937.06 feet from a 3/4 inch iron pipc marking the intecscction thereof with the center line of
Bristol Street, and running thence South OE 26' S0 East 1313.74 feet to a point; thence from said
point South 0E 07 50" West 1347.9 feet, more or less, to a point in the northerly line of block
“D” of Berry Tract, as per Book 9 Page 6, miscellaneous records of Los Angeles County,
California, distant easterly along said northerly line, 0.28 feet from the northwest corner of Lot |
in Block “D™ and westerly along said northerly line, 527.83 feet from an axle marking the
Northwest corner of Lot 4, of Berry Rancho as shown by survey in Book 7 Page 35, Records of
Orange County, Califomia,

Except therefrom that portion lying northerly of a line that is parallel with and southerly 53.00
feet from the center line, and its casterly prolongation, of Anton Boulevard, as said center ling s
described in a deed recorded in Book 7474, Page 592 of Official Records.

Also excepting therefrom that portion lying southerly of 2 line that iy 720.00 feet southerly of
said center line, measured along and being normal to the reference line of a strip of land
described in the deed recorded in Book 1950 Page 109 of Official Records.

Parcel 5:

An exclusive easement for ingress, egress and surface use together with the right to pave over or
construct buildings or other permanent structures upon the land described as follows:

That portion of the land allotted to James McFadden in Decree of Partition of the Rancho
Santiago de Santa Ana, recorded in Book “B” of Judgments of the | 7th Judicial District Court of
California, in the County of Orange, State of Califomnia, described as follows:

A strip of land of varying width lying contiguous to and easterly of that certain parcel deeded to

Orange County Flood Controt District as recorded in Book 1950 Page [09 of Official Records,
Orange County, that 1s more specifically described as fullows:
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Beginning at the southeast comer of said parcel, thence northerly along the east line of said
parcel to the northeast comer, said comer being on the centerline of Sunflower Avenue, thence
south 8w@™® S7' 37" east 10.00 feet along said centerline; thence south 0E 30' 35" cast 313.62
fect to a point; thence south O 4' 04" west 879.04 feet; thence south 13E 58' 05" east 20.62 feet;
thence south OE 04’ 04" west 450.00 feet; thence north 89E 40" 20" west 15.00 feet to the point of
beginning.

Except any portion thereof not included within the land described in the deeds to Roy K. Sakioka
and wife, recorded January 16, 1957 in Book 3771 Pages 158 and 159 of Official Records.

Also except therefrom that portion lying northerly of a line that is parallel with and southerly
53.00 fect from the center line, and its easterly prolongation, of Anton Boulevard, as said ceater
linc is described in a deed recorded in Book 7474 Page 592 of Official Records.

Also except therefrom that portion lying southerly of a line that is 720.00 feet southerly of said
center line, measured along and being normal to the reference line of a strip of land described in
the deed recorded in Book 1950 Page 109 of Official Records.

DOWNEY SAVINGS DEVELOPMENT PROPERTY

Parcel 1, in the city of Costa Mesa, County of Orange, stale of California, as shown on a map
filed in book 98, pages 7 and 8 of parcel maps, in the office of the county recorder of said
county.

Excepting therefrom those portions of said parcel 1 described in the deeds to the city of Costa
Mea recorded April 1, 1992 as instrument no. 92-202527, official records and recorded June 16.
1992 as instrument no. 92-404965, official records.

Also excepting all oil, gas, hydrocarbon, mineral and mineral rights in and under the premises,
with the right to explore therefor, sell, lease and remove the same, but without right of entry
therefor upon the surface, or within the upper 500 feet measured vertically downward from the
natural surface, as reserved in the deed from south coast plaza, a California partnership, recorded
June 15, 1977 in book 12243, page 808 of official records.

Assessor’s Parcel No: 410-481-04
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EXHIBIT “C”
LIST OF EXISTING DEVELOPMENT APPROVALS
Mitigation Monitoring Program for FEIR No. 1047 by CITY of Costa Mesa.
Preliminary Master Plan Amendment No. PA-00-38.
Development Agreement No. DA-00-04,
General Plan Amendment GP-00-02
North Costa Mesa Specific Plan Amendment SP-00-01
Dedication Agreements
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EXHIBIT “D~
EXISTING LAND USE REGULATIONS
CITY of Costa Mesa General Plan
North Costa Mesa Specific Plan
Title 13 of the Costa Mesa Municipal Code (Planning, Zoning and Development Codes)

Resolution No. 88-33, A Resolution of the CITY Council of the CITY of Costa Mesa,
California Establishing Procedures and Requirements for Counsideration of Development
Agreements.

All other ordinances, resolutions, regulations, and official policies governing land use
development and building construction.

Preliminary Master Plan for Town Center, including all modifications and amendments
thereof, one of which is ZE-81-207 /

THE APPLICABLE VERSIONS OF THESE DOCUMENTS ARE THOSE IN EFFECT ON
THE EFFECTIVE DATE OF THIS AGREEMENT. COPIES OF THE EXISTING LAND USE
REGULATIONS LISTED ABOVE ARE ON FILE IN THE CITY PLANNING
DEPARTMENT.
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EXHIBIT “E”
LIST OF FUTURE DEVELOPMENT APPROVALS

l. Master Plans for subsequent development components/buildings.

2. Minor conditional use permits to the extent the restaurant(s) seek approval for on-sale
ltquor afier 11 PM or for live entertainment or dancing.

[ %]

Planned sign program approval/amendment and sign permits.

4. Subdivision and/or parcel maps, or lot line adjustrnents necessary to facilitate
development of the project.

n

Building, grading, demolition and occupancy permits and all other ancillary permits
required by other uniform codes.

6. Any necessary City approvals that might be required by the TAD Plan to be adopted.

7. Possible Conditional Use Permits, variances that might be sought, including potentisl
parking variances and street vacations.
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