PLANNING COMMISSION
AGENDA REPORT

MEETING DATE: DECEMBER 8, 2014 ITEM NUMBER: PH 2

SUBJECT: APPEAL OF DENIAL OF REASONABLE ACCOMMODATION REQUEST TO TREAT
YELLOWSTONE RECOVERY, 3132 BOSTON WAY, AS A SINGLE HOUSEKEEPING
UNIT AND ALLOW 15 INDIVIDUALS TO LIVE IN THE SINGLE FAMILY HOME

DATE: NOVEMBER 26, 2014
FROM: PLANNING DEPARTMENT/DEVELOPMENT SERVICES DIVISION
PRESENTATION BY: JERRY GUARRACINO, Assistant Director, CID

FOR FURTHER INFORMATION CONTACT:  Jerry Guarracino, AICP (714) 754-5631
Jerry.guarracino@costamesaca.gov

DESCRIPTION

Applicant Yellowstone Recovery, located at 3132 Boston Way, requested an
accommodation based on its residents’ disabled status, seeking relief from the zoning
code’s limitation to allow up to six individuals to live in a residential care facility in an R1
zone, to be treated as a single housekeeping unit and to allow 15 residents.

BACKGROUND

Yellowstone Recovery,! located at 3132 Boston Way, Costa Mesa (the “Property”) is a
state licensed residential nonmedical alcoholism or drug abuse recovery or treatment
facility, serving 15 adult males.? Under the City’'s Zoning Code, Yellowstone is a
residential care facility, i.e., it is a residential facility licensed by the state where care,
services, or treatment are provided to persons living in a community residential setting.
CMMC § 13-6.

The Property is owned by Anna M. Thames, aka Dr. Honey Thames, and has been so
owned since September 14, 2004. Dr. Thames’s name appears as the property owner in
City records as early as 2002. The Property has operated as a sober living home since
as far back as May of 1998. County records show that the house on the Property is 2,500

! Yellowstone operates more than one facility in the City of Costa Mesa. For the
purposes of this appeal, any reference to Yellowstone is limited to the facility located at
3132 Boston Way.

2 Based on Applicant’s existing state license, the Director assumes that Yellowstone
Recovery only houses disabled individuals for the purposes of reviewing Applicant’s
reasonable accommodation request.



square feet, and is built on a 6,098 square foot lot. The Property currently has six
bedrooms. A dressing room had been converted to a bedroom without permits, but has
been reconverted to its intended use.

The Property is located in an R1 Single-Family Residential District zone. R1 zones are
low-density, single family neighborhoods with a minimum lot size of 6,000 Sq. Ft., and a
maximum density of 7.26 dwelling units per gross acre.

Residential care facilities housing 7 or more individuals are not permitted in R1 zones within
the City. CMMC § 13-30, Table 13-30(8).3 Based on its state license for a 15-bed facility,
Yellowstone appears to have been operating in violation of the City’s code by housing more
than 6 individuals in a group living setting who, as Applicant admitted, do not act as a single
housekeeping unit. On June 5, 2014, Yellowstone requested the accommodation at issue
in this appeal. On August 19, 2014, the City Attorney’s Office, on behalf of Gary Armstrong,
Director of Development Services denied Yellowstone’s accommodation request.

On September 22, 2014, Yellowstone timely filed a request for an appeal hearing. The
hearing was originally set before the Commission for October 13, 2014, pursuant to mutual
agreement with the Applicant. On October 2, 2014, Applicant requested a continuance to
the December 8, 2014 meeting due to a scheduling conflict.

ANALYSIS

Based on the limited information provided by Applicant, and staff's own research into the
issue and consultation with experts in the field, the Director recommends denial of the
reasonable accommodation requested, for the following reasons.

The Federal Housing Act Amendments, 42 U.S.C. § 3601 et seq., provide that a city
‘commits discrimination under the FHAA if it refuses to make reasonable accommodations
in rules, policies, practices, or services, when such accommodation may be necessary to
afford [the disabled] equal opportunity to use and enjoy a dwelling.” Budnick v. Town of
Carefree, 518 F.3d 1109, 1119 (Sth Cir. 2008).

The FHAA requires a city to provide a requested accommodation if such accommodation
‘(1) is reasonable, and (2) necessary, (3) to afford a handicapped person the equal
opportunity to use and enjoy a dwelling.” Oconomowoc Residential Programs, Inc. v. City of
Milwaukee 300 F.3d 775, 783 (7th Cir. 2002); 42 U.S.C. § 3604(f)(3)(B)

1. Applicant has not met its burden to show that the requested accommodation is
necessary to afford individuals recovering from drug and alcohol addiction the

3 On November 20, 2014, Ordinance No. 14-13 took effect. This Ordinance requires
group homes to obtain a special use permit, and makes them subject to certain
operational restrictions. Yellowstone is a residential care facility, and the Ordinance
does not apply to such facilities. The Ordinance made no change to the zoning code
that affects Yellowstone.

2



The Applicant bears the initial burden to show that the requested accommodation is
reasonable and necessary to provide an equal opportunity to use and enjoy a dwelling.
Oconomowoc, 300 F.3d at 783.

Applicant has thus far failed to establish that the accommodation requested is “necessary”
to afford its handicapped residents the equal opportunity to the use and enjoyment of a
dwelling, and specifically to afford individuals who are recovering from drug and alcohol
abuse this opportunity. In its June 5, 2014, letter, Applicant contends that persons
“recovering from addiction are far more often successful when living in a household with at
least eight other persons in recovery, particularly in the early stages of recovery. Barring
more than three unrelated individuals from residing together, without regard to the size of
the residential unit, interferes with the critical mass of individuals supporting each other in
recovery.” (Underlining added.) The City does not dispute that supportive, group living can
significantly increase the likelihood of success of a recovery program.

The City's code, however, does not prevent three unrelated disabled individuals from living
together. In fact, the City treats boarding house-style residential facilities for the disabled,
(defined in the code as “residential care facilities™ and “group homes™), more liberally than
it does actual boarding houses: residential care facilities and group homes of six or fewer
residents are permitted in the R1 zone, whereas boarding houses are prohibited in the R1
zones. CMMC §§ 13-6, 13-30 (Table 13-30(4)-(9)). The City's code, therefore, is more
favorable to disabled individuals than it is to non-disabled individuals. See, Oxford House v
City of St. Louis, 77 F.3d 249 (8th Cir. 1996) (city ordinance defined permissible single family
dwellings as including 8 or fewer unrelated disabled individuals, but prohibited more than
three unrelated non-disabled individuals from living together — held that ordinance does not
discriminate against the disabled, but rather favors them on its face).

As of the drafting of this report, Applicant has provided no evidence whatsoever that more
than 6 residents in a supportive living environment are necessary for recovery or to be
afforded the opportunity to the use and enjoyment of a single-family home. While living with
seven other recovering individuals may provide the optimal recovery conditions, it appears
from Applicant's own letter that the number of residents reasonably “necessary” for
successful recovery is three and above. The law does not require that the City’s Zoning laws
provide for optimal conditions, but rather what may be necessary to afford the disabled the
opportunity to use and enjoyment of a dwelling. According to the Applicant, only three people

4 “Residential care facilities” are “residential facilit[ies] licensed by the state where care,
services, or treatment is provided to persons living in a supportive community residential
setting. . . .” CMMC § 13-6. State law requires that local government treat residential
care facilities of 6 or fewer as single housekeeping units, Cal. Health & Saf. Code §
11834.20, but residential care facilities of 7 or more are subject to local zoning
ordinances.

5 “Group homes” are facilities that are “being used as a supportive living environment for
persons who are considered handicapped under state or federal law.” Group homes do
not include the following: “(1) residential care facilities; (2) any group home that
operates as a single housekeeping unit.” CMMC 13-6.
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living in a supportive group environment are “necessary,” and the City’s code amply meets
this requirement.

The burden to demonstrate necessity remains with Applicant. Oconomowoc, 300 F.3d at
784, 787. Applicant must show that “without the required accommodation the disabled will
be denied the equal opportunity to live in a residential neighborhood.” Oconomowoc, 300
F.3d at 784; see also, United States v. California Mobile Home Mgmt Co., 107 F3d 1374,
1380 (9th Cir. 1997) (“without a causal link between defendants’ policy and the plaintiff's
injury, there can be no obligation on the part of the defendants to make a reasonable
accommodation”); Smith & Lee, Inc. v. City of Taylor, Mich., 102 F.3d 781, 795 (6th Cir.
1996) (“plaintiffs must show that, but for the accommodation, they likely will be denied an
equal opportunity to enjoy the housing of their choice”). The proper inquiry “is not whether a
particular profit-making company needs such an accommodation, but, rather do such
businesses as a whole need this accommodation.” Bryant Woods Inn, Inc. v. Howard
County, Md, 124 F.3d 5§97, 605 (4th Cir. 1997) (internal citations omitted); Smith & Lee
Assocs. Inc. v. City of Taylor, Mich., 13 F.3d 920, 931 (6th Cir. 1993). The Applicant,
therefore, must demonstrate that residential services facilities, as a whole, require this
particular accommodation.

More specifically, Yellowstone Recovery has provided no evidence of a nexus between the
disabilities claimed by its residents, and the inability of those residents to meet the City’s
definition of a single housekeeping unit; no evidence whatsoever to demonstrate that, based
on their disabilities, residents of residential care facilities cannot enjoy the use of a single
family residence in an R1 zone that is limited to six residents; and no evidence that
increasing the number of residents from 6 to 15 would be therapeutically meaningful. See,
Bryant Woods, 124 F.3d at 605 (“nothing in the record that we can find suggests that a group
home of 15 residents, as opposed to one of 8, is necessary to accommodate individuals
with handicaps”).

Additionally, six or fewer recovering individuals residing together provides a sufficiently
supportive environment, according to state law. Health & Safety. Code § 11834.25. The City
is home to 22 state licensed facilities serving 6 or fewer residents citywide, and 14 such
facilities in the R1 zones. It appears therefore, that 6 or fewer individuals meets the necessity
requirement to afford individuals recovering from alcohol and drug addiction the opportunity
to use and enjoy the dwelling of their choice.

Further, there is no indication in the case law, nor in professional papers that the Director
has been able to locate, that 15 individuals in a single family home is necessary for
recovering individuals to the use and enjoyment of the housing of their choice. In addition to
its own research on this issue, the Director has consulted with three experts on this issue to
ensure fairness. One of the experts, Pat Shields, will testify at the appeal hearing. Two
additional experts have provided written opinions as part of the record (Joan Zweben, Ph.D.,
and Michael Brant-Zawadzki, M.D., ). Based on their training and experience, neither expert
believes there is any basis in experience or the medical records that 15 adults are necessary
for supporting living. In fact, they conclude that this number of individuals might, under
certain circumstances, be detrimental to recovery.



In summary, based on Applicant’s request, state law, and the existence of a number of sober
living homes housing six or fewer individuals, increasing the number of residents to 15 does
not appear to be necessary, on the whole, to afford individuals recovering from addiction to
drugs or alcohol the use and enjoyment of a dwelling in single family neighborhoods.

2. The requested accommodation is unreasonable as it is likely to fundamentally alter
the character of the neighborhood.

Without having established that the accommodation is necessary, Applicant asserts that the
requested accommodation is reasonable. In its June 5, 2014, application, Yellowstone
Recovery contends that the accommodation requested “would not cause the City any undue
financial or administrative burdens nor would it undermine the purpose which the
requirement seeks to achieve. . . .” The requirement referred to is that residential care
facilities of 7 or more residents are not permitted in R1 zones.

Applicant has the burden to show that the accommodation requested is reasonable on its
face. Once the applicant makes a prima facie showing of reasonableness, the burden shifts
to the government to demonstrate unreasonableness or undue hardship. Oconomowoc, 300
F.3d at 784; Vinson v. Thomas 288 F.3d 1145, 1154 (9th Cir. 2002). Assuming, without
conceding, that the requested accommodation is necessary, the Director further concluded
that Applicant did not meet its prima facie burden of showing that the requested
accommodation is reasonable.

All that Applicant has provided is an unsubstantiated assertion that the requested
accommodation is reasonable. However, Applicant ignores that a zoning accommodation
may be deemed unreasonable if “it is so at odds with the purposes behind the rule that it
would be a fundamental and unreasonable change.” Oconomowoc, 300 F.3d at 784.
Applicant made no mention of the purpose underlying the City’s zoning limitation, or explain
how the accommodation requested would not undermine that purpose. In fact, the Director
contends that such allowance would fundamentally alter the character of single family
neighborhoods and is thus unreasonable.

Allowing what amounts to a boarding house that houses up to 15 people in a single family
neighborhood does effect a fundamental change to the residential character of the City’s R1
neighborhoods. Both California’s and the United States’ highest courts have recognized that
the maintenance of the residential character of neighborhoods is a legitimate governmental
interest. The United States Supreme Court long ago acknowledged the legitimacy of “what
is really the crux of the more recent zoning legislation, namely, the creation and maintenance
of residential districts, from which business and trade of every sort, including hotels and
apartment houses, are excluded.” Euclid v. Amber Realty Co., 272 U.S. 365, 390 (1926).

The California Supreme Court, also, recognizes the legitimacy of this interest:

It is axiomatic that the welfare, and indeed the very existence of a nation
depends upon the character and caliber of its citizenry. The character and
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quality of manhood and womanhood are in a large measure the result of home
environment. The home and its intrinsic influences are the very foundation of
good citizenship, and any factor contributing to the establishment of homes
and the fostering of home life doubtless tends to the enhancement not only of
community life but of the life of the nation as a whole.

Miller v. Board of Public Works, 195 Cal. 477, 490, 492-93 (1925)

With home ownérship comes stability, increased interest in the promotion of
public agencies, such as schools and churches, and ‘recognition of the
individual's responsibility for his share in the safeguarding of the welfare of the
community and increased pride in personal achievement which must come
from personal participation in projects looking toward community betterment.’

Ewina v. Citv of Carmel-bv-the-Sea. 234 Cal. App. 3d 1579, 1590 (1991), citing Miller, 195
Cal. at 493. It is with these purposes in mind that the City of Costa Mesa has created
residential zones, including R1 zones for single family residences.

Specifically, the Housing Element, Land Use Designation of the City’s General Plan sets
forth the goal of Low-Density Residential areas as follows:

Low-Density Residential areas generally are intended to accommodate
single-family residences on their own parcels. Other housing types include
attached housing that provide a greater portion of recreation or open space
than typically found in multi-family developments, and clustered housing
which affords the retention of significant open space. Low-Density Residential
areas are intended to accommodate family groups and outdoor living activities
in open space adjacent to dwellings. In order to avoid land use conflicts, these
areas should be located away from or protected from the more intense non-
residential areas and major travel corridors. The density for this land use
designation shall be up to eight units to the acre. At an average household
size of 2.74 persons per dwelling unit, the projected population density within
this designation would be up to 21.9 persons per acre.

2000 General Plan, Housing Element, p. LU-24 (italics added)

Short-term tenants, such as might be found in homes that provide addiction treatment
programs of limited duration, generally have little interest in the welfare of the neighborhoods
in which they temporarily reside -- residents “do not participate in local government, coach
little league, or join the hospital guild. They do not lead a scout troop, volunteer at the library,
or keep an eye on an elderly neighbor. Literally, they are here today and gone tomorrow --
without engaging in the sort of activities that weld and strengthen a community.” Ewing, 234
Cal. App. 3d at 1591.

The federal courts have also recognized that a sharp increase in the number of occupants
in single family residences can constitute a fundamental alternation of the neighborhood and
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be at odds with the purposes for the creation of such neighborhoods. Smith & Lee
Associates, Inc. v. City of Taylor, Mich., 103 F.3d 781, 797 n.14 (6th Cir. 1996) (“Given that
in 1994 only one percent of all households in the United States comprised seven or more
persons, see United States Dep’t of Commerce, Bureau of the Census, Statistical Abstract
of the United States 58 (1995), and that the City’s Master Land Use Plan 2000 indicates that
average family size in Taylor in 1990 was 2.84 persons, a rule requiring municipalities to
allow [Adult Foster Care homes] to operate with twelve residents in areas zoned for single-
family use might substantially alter the nature of such neighborhoods. The potential impact
of a twelve-person AFC facility would be magnified now that Michigan may no longer
disperse AFC homes throughout communities by refusing to license a proposed AFC home
located within a 1,500 feet radius of an existing AFC home. Courts must inevitably draw
lines. Although a nine-resident AFC home would not substantially alter the residential
character of a single-family neighborhood, a twelve-resident AFC home is more likely to do
s0.” (Internal citations omitted.))

The use limitation at issue has as its core purpose the maintenance of the single family
character of R1 neighborhoods. In light of the impacts that large numbers of transient
residents have on such neighborhoods, the Director concluded that an accommodation to
house 15 individuals in an R1 zone where the average household size is 2.74 persons® per
unit is unreasonable because “it is so at odds with the purposes behind the rule that it would
be a fundamental and unreasonable change,” Oconomowoc, 300 F.3d at 784, to the City’s
single family neighborhood where it is located.

3. Conclusion.

Based on the above, the Director determined that Applicant has not met its burden to show
that the requested accommodation is necessary to afford its disabled residents an equal
opportunity to the use and enjoyment of a dwelling in an R1 zone. Furthermore, the Director
concluded that such an accommodation would be unreasonable as it would fundamentally
alter the nature of single family neighborhoods within the City.

PUBLIC NOTICE
Code-required public notice was provided via the following methods:
1. Notice of this item was included in the Planning Commission Agenda for the
December 8, 2014 Planning Commission Meeting and the Agenda was posted prior

to the meeting per City standards.
2. Notice of the public hearing was mailed to the property owner.

6 According to the 2000 U.S. Census, the average number of occupants per California
household is 2.90, and the average number of adult occupants is 2.2.
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ENVIRONMENTAL DETERMINATION

This action has been reviewed for compliance with the California Environmental Quality Act
(CEQA), the CEQA Guidelines, and the City environmental procedures, and has been found
not to be a project, as defined in Section 16378 of the CEQA Guidelines. Notwithstanding
the foregoing, if this action were found to be a project, it would be exempt from CEQA under
Section 15321 for Enforcement Actions by Regulatory Agencies.

LEGAL REVIEW

The City Attorney has reviewed this report and its attachments and has approved this
report as to form.

RECOMMENDATION

Recommend that the Planning Commission make the following findings:

¢ Denying the accommodation request based on the findings that the Applicant has
not made the requisite showing and state the reasons therefore. A draft resolution
has not been provided but staff will return with a resolution reflecting the
Commission’s findings.

In the alternative, direct staff to prepare a resolution consistent with one of the following:

e Finding that the Applicant has made a showing that its tenants are disabled, that
although the use is not a single-family use, some additional accommodation is
reasonably necessary and direct the Applicant to provide the documentation
necessary for staff to perform the CEQA analysis. Staff suggests that if this is the
Planning Commission’s direction that a time frame be given and if the
documentation is not provided within that time frame, that the Application be
deemed denied. With the documentation, staff could perform an appropriate
environmental review and perhaps suggest some conditions to mitigate against
potential negative impacts to the neighborhood, if any are found.

¢ Granting the requested accommodation, based on the findings that the Applicant has
demonstrated that its tenants are disabled, and that accommodation requested is
necessary to afford the disabled the opportunity to the use and enjoyment of the
residence of their choice. Further, the Commission finds that the requested
accommodation is reasonable as it does not place an undue financial or
administrative burden on the City, and is consistent with the single family use in the
neighborhood. No further environmental review is necessary.
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outcomes, Douglas L. Polcin, Ed.D., et al., Journal of Substance
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Public Services Director
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COSTA MESA PLANNING COMMISSION
MEETING DATE: DECEMBER 8, 2014
EVIDENCE PACKAGE FOR PUBLIC HEARING NO. 2

SUBJECT: APPEAL OF DENIAL OF REASONABLE ACCOMMODATION REQUEST TO
TREAT YELLOWSTONE RECOVERY, 3132 BOSTON WAY, AS A SINGLE
HOUSEKEEPING UNIT AND ALLOW 15 INDIVIDUALS TO LIVEIN THE
SINGLE FAMILY HOME

FROM: PLANNING DEPARTMENT/DEVELOPMENT SERVICES DIVISION

FOR FURTHER INFORMATION CONTACT: JERRY GUARRACINO, AICP (714) 754-5631

Jerry.quarracino@costamesaca.qov




Attachment No. 1

State of California, Department of Health
Care Services, Licensed Residential
Facilities and/or Certified Alcohol and Drug
Programs listing, Orange County, as of
March 17, 2014, pp. 2-3, 161.



DEPARTMENT OF HEALTH CARE SERVICES
LICENSING AND CERTIFICATION BRANCH
STATUS REPORT

This is an alphabetical list by county of all non-medical alcoholism and drug abuse recovery or treatment
facilities licensed and/or certified by the Department of Health Care Services.

To view facilities within a specific county, simply click on the county name below. For easier browsing
and navigation through this report, please access the “Page and Bookmark” View option on your Adobe
Reader.

Alameda County Madera County San Joaquin County
Alpine County Marin County San Luis Obispo County
Amador County Mariposa County San Mateo County
Butte County Mendocino County Santa Barbara County
Calaveras County Merced County Santa Clara County
Colusa County Modoc County Santa Cruz County
Contra Costa County Mono County Shasta County
Del Norte County Monterey County Sierra County
El Dorado County Napa County Siskiyou County
Fresno County Nevada County Solano County
Glenn County Orange County Sonoma County
Humboldt County Placer County Stanislaus County
Imperial County Plumas County Sutter County
Inyo County Riverside County Tehama County
Kern County Sacramento County Trinity County
Kings County San Benito County Tulare County
Lake County San Bernardino County Tuolumne County
Lassen County San Diego County Ventura County
Los Angeles County San Francisco County Yolo County

Yuba County

COMMENTS?

We are always looking for ways to improve this document. If you have any
comments or suggestions, please e-mail them to iross@dhcs.ca.gov, or
contact the Licensing and Certification Branch at (916) 322-2911.
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LEGEND

CALIFORNIA DEPARTMENT OF HEALTH CARE SERVICES

LICENSED RESIDENTIAL FACILITIES AND/OR CERTIFIED ALCOHOL AND DRUG PROGRAMS

Program Name:

Legal Name:

Address:
City/State:
Record ID:

Service Type:

Resident Capacity:

Total Occupancy:

The facility/program name.

The legal name of the entity having the authority and responsibility for the
operation of the facility or program.

The facility/program address. The location where services are provided.
Name of the city where the facility/program is located.

The identification number issued by the Department of Health Care Services
(DHCS), Licensing and Certification Branch, for licensed facilities or certified
programs. The last digit tells if the facility/program is a nonprofit (N) or profit (P)
entity.

Indicates if the facility/program is:

o  RES - Indicates facility licensed by the Department of Health Care Services
(DHCS), the licensing authority for 24-hour residential nonmedical
alcoholism or drug abuse recovery or treatment facilities serving adults.

o NON - Indicates a nonresidential program which has voluntarily applied to
DHCS for alcohol and/or drug certification.

o DETOX - Indicates a free standing, 24-hour nonmedical detoxification
facility licensed by DHCS.

o RES-DETOX - Indicates a facility licensed by DHCS to provide 24-hour
residential nonmedical alcohol and/or drug recovery, treatment, and
detoxification services for adults.

o  DHS - Indicates licensure by the Department of Health Services, the licensing
authority for medical alcohol and drug recovery or treatment facilities whose
programs are certified by DHCS. Typically, these are Chemical Dependency
Recovery Hospitals.

o  DSS - Indicates licensure by the Department of Social Services, the licensing
authority for residential facilities for individuals in need of care and
supervision whose programs are certified by DHCS. Typically, these are
group homes.

o  COR - Indicates the facility is under the jurisdiction of the Department of
Corrections (locked facility) whose program is certified by DHCS.

Indicates the maximum number of residents authorized by DHCS to receive
recovery, treatment, or detoxification services at any one time in the residential
facility.

Designates the maximum number of residential facility participants plus any
dependent children, staff, or volunteers who may be housed in the facility. This
occupancy is approved by the State or local fire authority.

(The resident capacity and total occupancy are only indicated for licensed residential facilities.
Certified nonresidential facilities show “0” as the resident capacity and total occupancy.)
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Target Population: Describes the targeted population of the facility or program.
o 1.1-Co-Ed
o 1.2—-Men Only
o 1.3 -Women Only
o 1.4 - Women/Children
o 1.5 - Youth/Adolescents
o 1.7 —Families
o 1.8 —Dual Diagnosis
o  1.9-Co-Ed/Children
o 1.10-Co-Ed/Youth
o 1.11 —Men/Youth
o 1.12—- Women/Youth
o  1.13 — Co-Ed/Child/Dual
o 1.14 — Women/Child/Dual

Expiration Date: Expiration date of the facility’s current license and/or certification.



As of: 03/17/2014

State of California, Department of Health Care Services
Licensed Residential Facilities and/or
Certified Alcohol and Drug Programs

Orange County

Program Name:
Legal Name:
Address:

City, State:
Phone #:

Program Name:
Legal Name:
Address:

City, State:
Phone #:

Program Name:
Legal Name:
Address:

City, State:
Phone #:

Program Name:
Legal Name:
Address:

City, State:
Phone #:

Program Name:
Legal Name:
Address:

City, State:
Phone #:

DAYLIGHT AGAIN

WOODGLEN RECOVERY JUNCTION, INCORPORATED
329 EAST COMMONWEALTH AVENUE

FULLERTON, CA 92832

(714)879-6916 Fax #: (714)578-2960

YELLOWSTONE, WROC

YELLOWSTONE WOMEN'S FIRST STEP HOUSE, INC.
3132 BOSTON WAY

COSTA MESA, CA 92626

(888)941-9048 Fax #: (714)646-5296

YELLOWSTONE WOMEN'S FIRST STEP HOUSE, INC.
YELLOWSTONE WOMEN'S FIRST STEP HOUSE, INC.
2183 FAIRVIEW ROAD, SUITE 103 AND 111

COSTA MESA, CA 92627

(888)941-9048 Fax #: (949)646-5296

YELLOWSTONE (WOMEN'S RECOVERY OF CALIFORNIA)
YELLOWSTONE WOMEN'S FIRST STEP HOUSE, INC.

154 EAST BAY STREET

COSTA MESA, CA 92627

(949)646-5296 Fax #: (888)941-9048

THE YELLOWSTONE BRIDGE

YELLOWSTONE WOMEN'S FIRST STEP HOUSE, INC.
2028 FULLERTON AVENUE # A

COSTA MESA, CA 92627

(949)646-4494 Fax #: (949)646-5296

Record ID:
Service Type:
Resident Capacity:
Total Occupancy:
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Attachment No. 3

Sec. 13-6 (Definitions) of Article 2
(Definitions) of Chapter | (General) of Title
13 (Planning, Zoning and Development) with

Land Use Matrix (prior to November 20,
2014)
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Costa Mesa, California, Code of Ordinances >> TITLE 13 - PLANNING, ZONING AND DEVELOPMENT
>> CHAPTER I. - GENERAL >> ARTICLE 2. DEFINITIONS >>

ARTICLE 2. DEFINITIONS

Sec. 13-5. Purpose.
Sec. 13-6. Definitions.

Sec. 13-5. Purpose.

The intent of this article {is] to define certain words and phrases which are used in this
Zoning Code. Additional definitions may also be given in conjunction with the special regulations
contained in Chapter X, Special Land Use Regulations, and Chapter XII, Special Fee
Assessments.

(Ord. No. 97-11, § 2, 5-6-97)

Sec. 13-8. Definitions.

Abutting. Sharing a common boundary, of at least one (1) point.

Accessory building. A building or part of a building which is subordinate to, and the use of
which is incidental to that of the main building or use on the same lot.

Accessory use. A use incidental and subordinate to, and devoted exclusively to the main use
of the land or building thereon.

Adjacent. Same as abutting, but also includes properties which are separated by a public
right-of-way, not exceeding one hundred twenty (120) feet in width.

Administrative adjustment. A discretionary entitlement, usually granted by the zoning
administrator, which permits limited deviation from the strict application of the development
standards contained in this Zoning Code, based on specified findings.

Adult business. See Chapter IX, Special Land Use Regulations, Article 1, Adult Businesses,
for specific definitions and terms.

Alteration (structure). Any construction, addition or physical change in the internal
arrangement of rooms or the supporting members of a structure, or change in the appearance of
any structure, except paint.

Ambient noise level. The all-encompassing noise level associated with a given environment,
being a composite of sounds from all sources, excluding the alieged offensive noise, at the location
and approximate time at which a comparison with the alleged offensive noise is to be made.

Antenna. Any structure, including but not limited to a monopole, tower, parabolic and/or disk
shaped device in single or multiple combinations of either solid or mesh construction, intended for
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the purpose of receiving or transmitting communication to or from another antenna, device or
orbiting satellite, as well as supporting equipment necessary to install or mount the antenna.

Antenna, amateur radio. An antenna array and its associated support structure, such as a
mast or tower, that is used for the purpose of transmitting and receiving radio signals in conjunction
with an amateur radio station licensed by the Federal Communications Commission.

Antenna, communication. All types of receiving and transmitting antennas, except satellite
dish antennas and amateur radio antennas. Communication antenna includes, but is not limited to,
cable television antennas, cellular radiotelephone cell antennas, FM digital communication
antennas, microwave telephone communication antennas, and shortwave communication and other
similar antennas.

Antenna height. The distance from the property's grade to the highest point of the antenna
and its associated support structure when fully extended.

Antenna, satellite dish. An antenna intended for the purpose of receiving or transmitting
communication to or from an orbiting satellite.

Antenna, whip. An antenna and its support structure consisting of a single, slender, rod-like
element which is supported only at or near its base.

Apartment. A rental or lease dwelling having kitchen facilities in a structure designed or used
to house at least one (1) family, as the term "family” is defined in this Zoning Code.

Assembly use. A use conducted in a structure or portion of a structure for the purpose of a
civic, education, political, religious, or social function or for the consumption or receipt of food
and/or beverages. Assembly use includes, but is not limited to, churches and other places of
religious assembly, mortuaries, primary and secondary schools, trade and vocational schools,
colleges, amusement centers, billiards parlors, bowling centers, establishments where food or
beverages are served, motion picture theaters, physical fitness facilities, skating rinks, and dance,
martial arts, and music studios. Assembly use does not include sexually oriented businesses.

Association (homeowners'). The organization of persons who own a lot, parcel, area,
airspace, or right of exclusive occupancy in a common interest development and who have interests
in the control of common areas of such project.

Attached (structure). Any structure that has a wall or roof in common with another structure.

Attic. Any non-habitable area immediately below the roof and wholly or partly within the roof
framing.

Awning. A roof-like cover that projects from the wall of a building for the purpose of shielding
the sun or providing an architectural accent.

Basement. A space wholly or partially underground and having more than one-half (%) of its
height, measuring from floor to ceiling, below the average grade. If the finished floor level directly
above the basement is more than four (4) feet above grade at any point, the basement shall be
considered a story.

Building. Any structure having roof and walls and requiring permanent location on the
ground, built and maintained for the support, shelter or enclosure of persons, animals, chattels or
property of any kind.

0

https://library. municode.com/print.aspx?h=&clientID=10425&HTMRequest=https%3a%?2... 10/1/2014



Municode Page 3 of 13

Building height. The distance from the grade to the highest point on the roof, including roof-
top mechanical equipment and screening.

Building, main. The building or buildings within which the principal use permitted on the lot is
conducted.

Boardinghouse, large.A dwelling which has all of the characteristics of a small
boardinghouse and which accommodates four (4) or more guests. Large boardinghouse includes,
but is not limited to, a residence for a sorority or fraternity.

Boardinghouse, small. A dwelling which is designed or used to accommodate a maximum of
three (3) guests, where guestrooms are provided in exchange for an agreed payment of a fixed
amount of money or other compensation based on the period of occupancy.

Carport. A permanent, roofed structure, not completely enclosed which is used for vehicle
parking.

Central administrative office. An establishment primarily engaged in management and
general administrative functions performed centrally for other establishments of the same company.

Churches and other places of religious assembly. A type of assembly use which has the
principal purpose of religious worship and for which the primary space is a sanctuary. Religious
activities and services held in the sanctuary are conducted at scheduled times. The use may also
include accessory facilities in the same or separate building that includes classrooms, assembly
rooms, restrooms, kitchen, and a library. Other uses such as, but not limited to, day care facilities,
nursery schools, schools, retail sales, and services to businesses, are not considered a primary
function of churches and other places of religious assembly.

City. City of Costa Mesa.

Common area. Those portions of a project area which are designed, intended or used in
common and not under the exclusive control or possession of owners or occupants of individual
units in planned development projects or common interest developments.

Common interest development. A development as defined in State Civil Code Section 1350,
containing two (2) or more common interest units, as defined in Civil Code Section 783; a
community apartment project, as defined in State Business and Professional Code Section 11004,
containing two (2) or more rights of exclusive occupancy; and a stock cooperative, as defined in
Business and Professional Code Section 11003.2, containing two (2) or more rights of exclusive
occupancy.

Conditional use permit. A discretionary approval usually granted by the planning commission
which allows a use or activity not allowed as a matter of right, based on specified findings.

Convenience stores, mini-markets. A retail store, generally less than ten thousand (10,000)
square feet in area, that sells a variety of convenience foods, beverages and non-food items. Fresh
dairy products, produce and/or meat may be offered on a limited basis.

County. County of Orange.

Covered parking space. A garage, carport or parking space which is completely covered by a
roof.

|
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Density bonus. A minimum increase of twenty-five (25) per cent over the allowable
residential dwelling unit density as specified by the zoning classification.

Development. The division of land into two (2) or more lots; the construction, reconstruction,
conversion, structural alteration, relocation, or enlargement of any structure; any mining,
excavation, landfill, or land disturbance; and any use or extension of the use of land.

Development review. The processing of a development plan when authority for approval is
vested in the planning division.

Development services director. The director of development services of the City of Costa
Mesa, or his/her designee.

Dormer. A vertical window in a projection built out from a sloping roof.

Driveway, common. A paved area for vehicle circulation and parking purposes which
features joint use between two or more parties.

Driveway, individual. The paved area strictly leading to the garage/carport of a residence.
This paved area serves vehicle parking purposes and does not extend beyond the garage/carport
unless a curvilinear design is necessary for the turning radius.

Dwelling, single-family. "Dwelling, single-family" or "single-family dwelling" is a building of
permanent character placed in a permanent location which is designed or used for residential
occupancy by one (1) family. A single mobilehome on a foundation system on a single lot is a
single-family dwelling. (See Manufactured housing).

Dwelling, multi-family."Dwelling, multi-family” or "multi-family dwelling" is a building or
buildings of permanent character placed on one (1) lot which is designed or used for residential
occupancy by two (2) or more families.

Dwelling unit. One (1) or more rooms in any building designed for occupancy by one (1)
family, and containing one (1) kitchen unit, including manufactured housing. (See Manufactured
housing).

Easement. A grant of one (1) or more property rights by the owner for use by the public, a
corporation or another person or entity.

Electronic game machine. Any electronic or mechanical device which upon insertion of a
coin, slug, or token in any slot or receptacle attached to the device or connected therewith,
operates, or which may be operated for use as a game, contest, or amusement through the
exercise of skill or chance.

Emergency shelters. A facility that provides immediate and short-term housing for homeless
persons that is limited to occupancy of six months or less. Supplemental services may include
counseling and access to social programs. No individual or household may be denied to emergency
shelter because of an inability to pay.

Entertainment (live). Any act, play, revue, pantomime scene, dance act, musical
performance, or any combination thereof, performed by one (1) or more persons whether or not
they are compensated for the performance.

|2
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Establishment where food or beverages are served. Any commercial use that sells prepared
food and/or beverages for consumption on-site or off-site, either solely or in conjunction with an
ancillary or complementary use. Excluded from this definition are grocery stores, convenience
stores, movie theaters, and other such uses, as determined by the development services director,
where the sale of food or beverages is clearly incidental to the primary use. All establishments
selling alcoholic beverages for consumption on-site are included within this definition.

Family. One (1) or more persons occupying one (1) dwelling unit and living together as a
single housekeeping unit.

Family day care home - large. A home which provides family day care to seven (7) to
fourteen (14) children as defined in Section 1596.78 of the State Health and Safety Code.

Family day care home - small. A home which provides family day care to eight (8) or fewer
children as defined in Section 1596.78 of the State Health and Safety Code.

Floor area ratio. The gross floor area of a building or project divided by the project lot area
upon which it is located.

Garage. An accessory or attached enclosed building with doors, designed and/or used for
vehicle parking.

Garage sale. An event for the purpose of selling or trading personal property. Garage sale
includes yard sale.

General plan. The City of Costa Mesa General Plan as adopted or amended from time to
time by the city council.

Grade. The lowest point of the finished surface elevation of either the ground, paving or
sidewalk within the area between the building and the property line, or when the property line is
more than five (5) feet from the building, between the building and a line five (5) feet from the
building.

Gross acreage. The total area within the lot lines of a lot of land before public streets,
easements or other areas to be dedicated or reserved for public use are deducted from such lot,
and not including adjacent lands already dedicated for such purposes.

Gross floor area. The area of all floors within the walls of a structure except elevator and
other vertical shafts (including stairwells) and elevator equipment areas.

Gross leasable area. The total floor area designed for tenant occupancy and exclusive use,
including both owned and leased areas.

Group home. A residential facility designed or used for occupancy by persons that do not
constitute a family.

Guestroom. A room occupied or intended, arranged, or designed for occupancy by one (1) or
more guests.

Hazardous materials. Any material of quantity, concentration, physical or chemical
characteristics, that poses a significant present or potential hazard to human health and safety or to
the environment if released into the work place or environment; or any material requiring a Material
Safety Data Sheet according to Title 8, Section 339 of the State Code of Regulation.

|5
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Height. See Building height and Antenna height.
Home occupation. Any business or commercial use conducted within a dwelling unit.

Hotel. Any building or combination of buildings generally three (3) or more stories in height
containing six (6) or more guest rooms offering transient lodging accommodations to the general
public and providing incidental guest services such as food and beverage service, recreation
facilities, retail services and banquet, reception and meeting rooms. Typically, room access is
provided through a main or central lobby.

Intersection. The general area where two (2) or more roadways join or cross.

Kitchen. Any room, all or part of which is designed and/or used for storage, refrigeration,
cooking and preparation of food.

Landscaping. Plant materials such as lawn, groundcover, trees and shrubs.

Loft. An intermediate floor placed within a room, where the clear height above and below the
loft is not less than seven (7) feet, and where the aggregate area of the loft does not exceed one
third (1/3) of the area of the room in which it is located.

Lot.

(@) A parcel of real property when shown as a delineated parcel of land with a number or
designation on a subdivision map or parcel map recorded in the office of the county
recorder, and created in conformance with the Subdivision Map Act and applicable
local ordinances.

(b) A parcel of real property when shown on a record of survey map or deed filed in the
office of the county recorder, when such map or deed was filed as the result of and
was made a condition of a lot division approved under the authority of prior
ordinances.

Lot area. The total land area of a project after all required dedications or reservations for
public improvements including but not limited to streets, parks, schools, and flood control channels.
This phrase does not apply in the planned development zones where the phrase "site area”, as
defined in Chapter V, Development Standards, is used.

Lot, corner. A lot abutting on and at the intersection of two (2) or more streets which intersect
at an angle that is equal to or less than one hundred thirty-five (135) degrees.

Lot, depth. The average of the horizontal distance between the front and the rear lot lines.

Lot, development. The master lot or project site upon which a development will be
constructed.

Lot, individual dwelling unit. An individual building site or lot within a development intended
for construction of a single attached or detached dwelling unit.

Lot, interior. A lot abutting only one (1) street, or a lot abutting two (2) streets which intersect
at an angle greater than one hundred thirty-five (135) degrees.

Lot, width. The horizontal distance between the side lot lines measured at right angles to the
lot depth at the front building setback line.
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Manufactured housing. Detached housing that is built to the National Manufactured Housing
Construction and Safety Standards Act of 1974, including structures known as manufactured
homes and mobile homes. For the purpose of this Zoning Code, a factory-built single-family
structure that is manufactured under the authority of 42 U.S.C. Section 5401, the National
Manufactured Home Construction and Safety Standards Act, transportable in one (1) or more
sections, built on a permanent chassis and used as a place of human habitation, shall be
considered a single-family home and shall be reviewed under the same standards as a site-built
structure.

Master plan. The overall development plan for a parcel or parcels which is depicted in both a
written and graphic format.

Master plan of highways. The graphic representation of the city's ultimate circulation system
contained in the general plan. It illustrates the alignment of the major, primary, secondary and
collector highways.

Median. A paved or planted area separating a parking area, street, or highway, into two (2)
or more lanes or directions of travel.

Medical marijuana dispensary. A facility or location where medical marijuana is cultivated or
by any other means made available to and/or distributed by or to three (3) or more of the following:
a primary caregiver, a qualified patient, or a person with an identification card in strict accordance
with State Health and Safety Code Sections 11362.5 et seq. and 11362.7 et seq., which shall
include, but not be limited to, any facility or location engaging in the retail sale, dispensation, or
distribution of marijuana for medical purposes that does not have an active role in the cultivation of
the marijuana product that it sells, dispenses, or distributes, or when its cultivation of the marijuana
product is off-site from the facility or location for retail sale, dispensation, or distribution.

Minor conditional use permit. A discretionary approval granted by the zoning administrator
which allows a use or activity not allowed as a matter of right, based on specified findings.

Minor modification. A discretionary entitlement granted by the planning division, which
permits limited deviation from the strict application of the development standards contained in this
Zoning Code, based on specified findings.

Mixed use development. The development of lot(s) or structure(s) with two (2) or more
different land uses such as, but not limited to a combination of residential, office, manufacturing,
retail, public, or entertainment in a single or physically integrated group of structures.

Mobile home. See Manufactured housing

Mobile home park. Any area or tract of land where two (2) or more mobile home lots are
rented or leased, held out for lease or rent, or were formerly held out for rent or lease and later
converted to a subdivision, cooperative, condominium, or other form of resident ownership, to
accommodate manufactured homes or mobile homes. A mobile home park also means a mobile
home development constructed according to the requirements of Part 2.1 (commencing with
Section 18200) of Division 13 of the State Health and Safety Code, and intended for use and sale
as a mobile home condominium or cooperative park, or as a mobile home planned unit
development.

Motel. Any building or combination of buildings of one (1) to three (3) stories in height having
six (6) or more guest rooms with parking located convenient to the guest rooms and providing

15

https://library.municode.com/print.aspx?h=&clientID=10425& HTMRequest=https%3a%?2... 10/1/2014



Municode Page 8 of 13

temporary lodging for automobile tourists and transient visitors. Typically, guest rooms have direct
access to available parking without passing through a common lobby area. Motels also include auto
courts, tourist courts, motor lodges, motor inns and motor hotels.

Municipal Code. City of Costa Mesa Municipal Code.

Open space. An area that is intended to provide light and air, and is designed for either
environmental, scenic or recreational purposes. Open space may include, but is not limited to,
lawns, decorative planting, walkways, active and passive recreational areas, playgrounds,
fountains, swimming pools, wooded areas; first floor decks; unenclosed patios with solid or lattice
roofs; water courses; and surfaces covered by not more than five (5) feet in depth by projections
which are at least eight (8) feet above grade.

Open space shall not include the following: driveways; parking lots; other surfaces designed

or intended for vehicular travel;, and upper floor decks, balconies or areas under projections

which are less than eight (8) feet above grade.

Open space, common. An area of land reserved primarily for the leisure and recreational use
of all residents of a planned development or common interest development and owned in common
by them, generally through a homeowners' association.

Open space, private. An area of land located adjacent to an individual dwelling unit, owned
or leased and maintained by its residents, and reserved exclusively for their use.

Organizational documents. The declaration of restrictions, articles of incorporation, bylaws,
and any contracts for the maintenance, management or operation of all or any part of a project.

Parcel. Same as Lot.

Parkway. The area of a public street that lies between the curb and the adjacent property line
or physical boundary definition, which is used for landscaping and/or passive recreational purposes.

Paved area. Ground surface covered with cobblestone, clay-fired bricks, concrete precast
paver units, poured concrete with or without decorative surface materials, or asphaltic or rubber
mixture which may include sand, stone, or gravel as an ingredient to create a hard surface. A
graded natural surface or one covered with rolled stone or overlaid with loose gravel is not
considered paved area.

Peak hour. The hour during the AM peak period (typically 7:00 a.m.—9:00 a.m.) or the PM
peak period (typically 3:00 p.m.—6:00 p.m.) in which the greatest number of vehicle trips are
generated by a given land use or are traveling on a given roadway.

Permitted use. Any use allowed in a land use zoning district without requiring a discretionary
approval, and subject to the provisions applicable to that district.

Planned development. A land area which is developed as an integrated unit under single
ownership or control and having planned development zoning designation.

Planning application. A broad term for any development project or land use which requires
the discretionary review and approval of either the planning division, zoning administrator, planning
commission, redevelopment agency or city council. Planning applications include administrative
adjustments, conditional use permits, development reviews, variances, redevelopment actions, etc.

b
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Project. See Development.

Property line. A line of record bounding a lot which divides one lot from another lot or from a
public or private street or any other public space.

Property line, front. The narrowest property line of a lot abutting a public or private street. If
two (2) or more equal property lines are narrowest, the front shall be that property line across which
the development takes its primary access (if the primary access is determined to be equal, there
shall be two (2) front property lines). However, for nonresidentially zoned property, any property line
abutting a public street designated as a secondary, primary or major street on the master plan of
highways shall be deemed a front property line. A nonresidentially zoned property shall have more
than one (1) front property line when it abuts more than one street designated as secondary,
primary, or major on the master plan of highways.

For R-1 zoned property located on corner lots, the front property line may be the property
line towards which the front of the dwelling unit is oriented.

Property line, rear. The property line opposite the front property line. A corner lot with more
than one (1) front property line shall have more than one (1) rear property line. Irregularly shaped
lots may also have more than one (1) rear property line.

Property line, side. Any property line which is not a front or rear property line.

Property line, ultimate. The boundary of a lot after the dedication of land for use as public
right(s)-of-way.

Public area - establishments where food or beverages are served. That portion of an
establishment reserved for the exclusive use of the public for the receipt or consumption of food
and/or beverages. For the purpose of this Zoning Code, public area shall not include restrooms,
kitchens, hallways or other areas restricted to employees only.

Public hearing. A public proceeding conducted for the purpose of acquiring information or
evidence which may be considered in evaluating a proposed action, and which affords to any
affected person or persons the opportunity to present their views, opinions, and information on such
proposed applications. "Mandatory hearings" are those required to be held by law, and
"discretionary hearings" are those which may be held within the sole discretion of the hearing body.

Public right-of-way. A strip of land acquired by reservation, dedication, prescription or
condemnation and intended to be occupied by a road, trail, water line, sanitary sewer and/or other
public uses.

Recycling. The process by which waste products are reduced to raw materials and
transformed into new products.

Recycling and collection facility. A building or enclosed space used for the coliection and
processing of recyclable materials for preparation for shipment, or to an end user's specifications,
by such means as baling, briquetting, compacting, flattening, grinding, crushing, mechanical
sorting, shredding, cleaning or remanufacturing.

Recyclable materials. Reusable materials including but not limited to metals, glass, plastic
and paper which are intended for reuse, remanufacture or reconstruction. Recyclable materials do
not include refuse, hazardous materials or hazardous waste.
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Redevelopment action. A discretionary review conducted by the redevelopment agency for
applications for development in the redevelopment project area, based on the adopted
redevelopment plan and specified findings.

Referral facility. A residential care facility or a residential service facility where one (1) or
more person's residency in the facility is pursuant to a court order or a directive from an agency in
the criminal justice system. Referral facility does not include any residential care facility containing
six (6) or fewer residents that is required to be treated as a single-family residential use by state
law.

Residential, single-family. Detached single-family home where there is no more than one (1)
primary dwelling unit on a lot.

Residential, multi-family. Apartments, common interest developments, townhouses and
similar multiple-family residential developments, including detached single-family homes where
there is more than one (1) primary dwelling unit on a lot.

Residential care facility. A residential facility licensed by the state where care, services, or
treatment is provided to persons living in a community residential setting.

Residential service facility. A residential facility, other than a residential care facility,
boardinghouse, or single housekeeping unit, where the operator provides to the residents personal
services, in addition to housing, including, but not limited to, protection, supervision, assistance,
guidance, training, therapy, or other nonmedical care.

Room, bedroom. A fully-enclosed room designed or intended to be used for sleeping
purposes within a residence. Within a single-family detached residence, a room meeting the
definition of a home office shall not be included in the bedroom count.

Room, home office. A room designed and intended to be used for a household office or small
business related activity within a residence. Within a single-family detached residence, this room is
strictly not intended for sleeping purposes, and lacks direct access to a bathroom. The home office
may also be referred to as a studio, den, study or library.

Second unit. A second dwelling unit established in conjunction with and subordinate to a
primary dwelling unit. The second unit may be attached to the primary dwelling unit or located in a
detached accessory building on the same lot. It may also be referred to as an accessory apartment,
granny unit, granny flat, or in-law apartment.

Senior congregate care facility. A structure(s) providing residence for thirteen (13) or more
senior citizens with kitchen, dining, recreational, etc. facilities with separate bedrooms and/or living
quarters.

Setback. The required distance that a building, structure, parking or other designated item
must be located from a property line or lot line.

Single housekeeping unit means that the occupants of a dwelling unit have established ties
and familiarity with each other, jointly use common areas, interact with each other, share meals,
household activities, lease agreement or ownership of the property, expenses and responsibilities;
membership in the single housekeeping unit is fairly stable as opposed to transient, and members
have some control over who becomes a member of the single housekeeping unit.
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Single room occupancy residential hotel. A residential hotel, allowed in certain commercial
zones, that contains units designed for long-term occupancy by a single person, although double
occupancy may be permitted.

Slope. The degree of deviation of a surface from the horizontal plane, usually expressed in
per cent or degrees.

Small lot subdivision. A residential development containing a maximum of 15 detached or
townhome style units with no common walls where each unit is independently constructed on an
individual parcel and the land is subdivided into fee simple parcels containing each unit. Each
individual lot is provided with either a direct access to public street/alley or an easement access
through a recorded subdivision map.

Specific plan. A plan consisting of text, maps, and other documents and exhibits regulating
development within a defined area of the city, consistent with the general plan and the provisions of
State Government Code Section 65450 et seq.

State. State of California.

Story. For purposes related to zoning regulations, a story is that portion of a building included
between the surface of any floor and the surface of the floor next above it. If there is no floor above
it, then the space between such floor and the ceiling next above it shall constitute a story. An attic
shall not be considered a story. A basement or cellar shall not be considered a story, if the finished
floor level directly above the basement or cellar is less than four (4) feet above finish grade at all
locations. Any uncovered deck or activity area above the first story shall be considered a story.

Street. A public or private thoroughfare that provides primary access to adjacent land and
local traffic movements. Streets do not include driveways which only provide access to parking
areas.

Structure. Anything, including a building, located on the ground in a permanent location or
attached to something having a permanent location on the ground.

Supportive housing. Housing with no limit on length of stay, that is occupied by the target
population, and that is linked to onsite or offsite services that assist the supportive housing resident
in retaining the housing, improving his or her health status, and maximizing his or her ability to live
and, when possible, work in the community. Supportive housing that is provided in single family
dwelling, multi-family dwelling units, residential care facilities, or boarding house uses, shall be
permitted, conditionally permitted or prohibited in the same manner as the other single family
dwelling, multi-family dwelling units, residential care facilities, or boarding house uses under this
Code.

Tandem parking. An arrangement of parking spaces one behind the other, such that a
parking space must be driven across in order to access another space. Tandem garage parking
signified the placement of standard parking spaces one behind the other within the enclosed area
of a garage.

Townhouse. A single-family attached dwelling unit located on an individual dwelling unit lot,
and is part of a row of units that contains three (3) or more dwelling units.

Transitional housing. A development with buildings configured as rental housing
developments, but operated under program requirements that call for the termination of assistance
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and recirculation of the assisted unit to another eligible program recipient at some predetermined
future point in time, which shall be no less than six (6) months. Transitional housing that is provided
in single family dwelling, multi-family dwelling units, residential care facilities, or boarding house
uses, shall be permitted, conditionally permitted or prohibited in the same manner as the other
single family dwelling, multi-family dwelling units, residential care facilities, or boarding house uses
under this Code.

Trip (vehicle). A one-way vehicular journey either to or from a site, or totally within the site
i.e. internal trip. Each trip has two (2) trip ends, one at the beginning and the other at the
destination.

Trip rate (vehicular). The anticipated number of vehicle trips to be generated by a specific
land use type or land use classification. The trip rate is expressed as a given number of vehicle trips
for a given unit of development intensity (i.e., trip per unit, trip per one thousand (1,000) square
feet, etc.).

Uncontrolled environment. A location where there is the exposure (to radiofrequency
radiation) of individuals who have no knowledge or control of their exposure. The exposures may
occur in living quarters or work places where there are no expectations that the exposure levels
may exceed the exposure and induced current levels permitted for the general public.

Underroof. All of the area within the walls of the building that a roof covers. Areas under
porches, roof overhangs, garage protrusions, breezeways and other similar architectural design
features are not considered as underroof.

Unit. A particular building or structure, or portion thereof, that is designed, intended or used
for exclusive occupancy, possession or control of individual owners or occupiers, whether or not
they have interests in common areas of the project.

Use. The purpose (type and extent) for which land or a building is arranged, designed, or
intended, or for which either land or a structure is occupied or maintained.

Warehouse, mini. A structure or group of structures for the dead storage of customer's goods
and wares where individual stalls or lockers are rented out to different tenants for storage and
where at least one of the stalls or lockers has less than five hundred (500) square feet of floor area.

Warehouse, public. A structure or group of structures for the dead storage of customer's
goods and wares where individual stalls or lockers are rented out to different tenants for storage
and where all the stalls or lockers have more than five hundred (500) square feet of floor area.

Vacancy rate (common lot development conversion). The ratio of vacant apartments being
offered for rent or lease in the City of Costa Mesa, shown as a percentage of the total number of
apartments in the city.

Variance. A discretionary entitlement, usually granted by the planning commission, which
permits departure from the strict application of the development standards contained in this Zoning
Code, based on specified findings.

Yard. Any open space on a lot unoccupied and unobstructed from the ground upward,
except an inside court.
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Yard, front. The yard between the front line of a building and the front line of the lot upon
which the building is located.

Yard, rear. The yard extending from the extreme rear line of the main building to the rear lot
line on which the building is situated.

Yard, side. The yard extending from the front yard, or from the front lot line where no front
yard is required, to the rear yard or rear lot line, between the side lot line and the nearest wall of the
main building or any accessory structure attached thereto.

Zero lot line. The location of a structure on a lot in such a manner that one (1) or more of the
structure's sides rest directly on a lot line.

(Ord. No. 97-11, § 2, 5-5-97; Ord. No. 98-5, § 4, 3-2-98; Ord. No. 00-5, § 1(a), 3-20-00; Crd. No. 01-16, § 1a., 6-18-
01, Qrd. No. 05-11, § 2a., 7-19-05; Ord. No. 06-18, § 1, 9-5-06 ; Ord. No. 09-3 1a. b., 5-19-09 ; Ord. No. 09-4
§ 1a., 5-5-09, Ord. No. 10-13 § 1, 10-19-10; Ord. No. 10-14, § 1, 11-16-10, Ord. No. 11-10, § 1, 9-20-11, Ord.
No. 13-1, § 2A., 3-19-13, Ord. No. 13-05, 8§ 1, 12-3-13, Ord. No. 14-04, § 2A., 4-1-14)
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Costa Mesa, California, Code of Ordinances >> TITLE 13 - PLANNING, ZONING AND DEVELOPMENT
>> CHAPTER IV. CITYWIDE LAND USE MATRIX >>

CHAPTER IV. CITYWIDE LAND USE MATRIX

Sec. 13-30. Purpose.

Sec. 13-30. Purpose.

The purpose of this chapter is to provide a comprehensive list of uses which are permitted,
conditionally permitted, or prohibited in the various zoning districts, as represented by Table_13-30,
Land Use Matrix. In evaluating a proposed use, the following criteria shall also be considered:

(a)
(b)

(c)

(d)

(e)

(9

Uses determined as permitted may be subject to a discretionary review when
construction is proposed, pursuant to Chapter I, Planning Applications.

Uses proposed in the planned development zones are subject to verification of
consistency with the master plan adopted for planned development zones. A
proposed use not expressly allowed by the adopted master plan may require
additional discretionary review pursuant to Table_13-30, Land Use Matrix.

All listed uses in the matrix are subject to verification of compliance with density and
floor area ratio limits, parking requirements and performance standards which may, in
certain cases, prevent the establishment of the use.

Any proposed use not listed in the Land Use Matrix shall be reviewed by the
development services director to determine its similarity to another listed use. If no
substantial similarity exists, the proposed use shall require approval of a conditional
use permit prior to establishment of the use.

For the purpose of Table_13-30, Land Use Matrix, the various zoning districts are
labeled as follows:

Residential zones: R1, R2-MD, R2-HD, and R3

Commercial zones: AP, CL, C1, C2, C1-S,and TC

Industrial zones: MG and MP

Planned Development Residential zones: PDR-LD, PDR-MD, PDR-HD, and PDR-
NCM

Planned Development Commercial zone: PDC

Planned Development Industrial zone: PDI

The Parking zone: P

Institutional and Recreational zones: | & R and | & R-S

For zoning districts located in a specific plan area, please refer to the appropriate
specific plan text to determine if any additional regulations related to land uses are
applicable.

For the mixed-use overlay district located in an urban plan area, please refer to the
appropriate urban plan text for additional regulations related to development
standards and allowable land uses as applicable.
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TABLE 13-30
CITY OF COSTA MESA LAND USE MATRIX

ZONES
LAND USES R R
1

OIND
w o
o>
(g
=N
N O

van
o —
o=
v

rXOo

I®oOD

2
M
D

Ozxzwowv
v,

NZxoxovo
o
=,

A
A

RESIDENTIAL USES
1. Single-family p?
dwellings(single
housekeeping
units)

2. Multi-family
dwellings
21Common s P D> D> 4 4 e e s D> 4 o, D> P P D> D 3 4, o
interest
developments,
residential
2.2 Small lot
subdivisions,
residential
3. Mobile home coL
parks

4. » 2
Boardinghouse,

large

5. > b) > P P p p P/ b p . »
Boardinghouse,

small

5- Residential > P 2 p » » ° ® » » » P p p > b] p P . »
care facility (6 or

fewer persons -

State licensed)

7. Residential P P P » s s s » » s s« P P P 2 P P P o
service facility (6

or fewer persons

- not State

icensed)

8. Residential . C C
care facility (7 or
Tmore persons -
state licensed)

9. Residential
service facility (7
or more persons -
not State
licensed)

10. Referral » 72 -7 2 R - T S S S o S o S S S .
facility (subjects

to the

requirements of

section 13-32.2

Referral facilitv)

A}
v
v
e
L
°
.
L]
L ]
-
v
B
v
v
v
v
L]
.
L]

.
v
v
v
.
-
.
3
3
v
.
v
o
v
v
v
v
L
°
.

L]
v
v

v

L]
-
°
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.
-
-
e
.
.
-
o
3
-

(@]
(@)
(@)
(@]
(@]
(8]
)
L
L
.

(@]
(SR}
1
1
(]

)

(@]
o)

o)
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1. Single room
pancy
dential hotel
ject to City
Policy

ACCESSORY USES
12. Reserved for

future use

13. Animals, SEE TITLE 3, ANIMALS AND FOWL
keeping of

14. Antennas: SEE CHAPTER IX, ARTICLE 2, ANTENNAS

Amateur radio,
Satellite dish,
Communication
15. Reserved
5.1Incidental C MC MC MC = + o s » o » C MC MC MC mcdwc .
residential use
that includes a
toilet in
combination with
a bathtub or
shower. This
applies to an
accessory use
contained in a
detached
structure, or
contained within
the main
structure with no
interior
connection
between the
main and
ncidental use.
16. Day care c ¢ ¢C
facilities (15
children or more)
(see also Nursery
schools)
7. Familyday pZ p? pz p? o » » » p2 pZ p2 pz pL3I,3p
care—large (7—14
children)
(subject to the
requirements of
section 13-37
LARGE FAMILY
DAY CARE
HOMES)
18. Familyday P P 2> P e+ e » e s » 2 P P D> P B 3 P .
care—small (up
to 8 children)
9. Garage/yard
more
2 events
rmitted a year,

[Gh)
(SR}
(g8 ]
[}
(@]
(B ]
)
(B ]
(3B}
(@]
(@]
(@]
(4B}
(@}
)
(@]
%
.
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to exceed 3

20. Reserved for

future use.

21. Home pz p2 2 3 3p2,3 3p2,355,332,3p2,3p2 pZ p2 pZ2 L3pL3IpPL . e
occupations

(subject to the

requirements of

CHAPTER IX,

ARTICLE 6, HOME

OCCUPATIONS)

ZONES
-AND USES R

w o
o >
o
-0
(N Na
=
o=
o=

oOZT N
OIND
nan
o

roXOv
Ozmomov
IO T
NZoOv
Noo
— oo

o -
Vomp-—

A
<

M1

22. Home ML Mo VLT we me- e MC2 MC? MC? we- wo*
occupations that 3 3 3 3 33 3 }
generate traffic
and do not
involve more
than one
customer/client
at a time or more
than 8
customers/clients
per day (subject
to the
requirements of
CHAPTER IX,
ARTICLE 6, HOME
OCCUPATIONS)
22_ 1 . ° ] » » ° » » ° [] L] L] » ] » [ . » » ° »
Nonresidential
accessory uses in
a residential
development not
otherwise
specified in this
table
22.2. Second o2 » . L T T
Unit (subject to
the requirements
of CHAPTER YV,
3ECTION 13-35,
SECOND UNITS

3. Temporary

estate and

(subject
the
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of
IX,
ICLE 10,

INSTITUTIONAL AND RECREATIONAL USES

23, Cemeteries » » » » » » . » » . » » » -
24. Churchesandc? ¢? ¢2 2 2 ¢2 ¢2 22 -2 g2 72 -2 2 72 2 2 72 -2 51 -2
other places of

religious

assembly

(Subject to the

requirements of

article 4.5

development

standards for

churches and

other places of

religious
assembly)
ZONES
LAND USES R R R R A CCCTCTMMZPZPZP P P P I 1P
1 2 2 3 P L 1 2 1 ¢t G P D D D D D D & &
M H ! R R R R ¢ " R' R
D D L M H N g
p' o' p' C
M1
25. Civicand C C C C CT C P P 2 2> C T T2 C C T 2 . T » o
community clubs
26. Convalescente C C C T 2 C T o » o o » o o » o P s
hospitals; Nursing
homes
C C C T o o o s 1 » C C T 2 » o P T
e
nds; . [ ® » » » . » » » ° » . . ® » » ® C L] °
ival
30. Hospitals, . s P .
zeneral
c Z Z T s~ » T Z C C C o oCc o T C T P C oo
31a, Med‘ical » o » » » » » O . . » » ° » ] ° »
marijuana
dispensarv
32, Mortuary » & o C C T s T o e s s e s o [ s
services without
crematories
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Nursery
- see also
care
ities for 15
more children
34. Parks and c C C° T v e e
olaverounds

)
L]
[4B]
(@]
(@]
)
(4B ]
(88 ]
v
o
.

ZONES
LAND USES R

w O
o>
— O
=0
N O
o=
o=

o=
OINX
MARE Y o
R
Ormow
O=zmow
Ox=owmowo
TAzomoU
Nowo

— oo
=
wom-—

o)
(@]
€1
[
[
(]
Y
v
v

v
(@
(98}
(@]
(@]
(@)
(@
(@]
1
v

35. Public offices

and facilities,

such as city halls,

courthouses,

colice/fire

stations. etc.

36. Schools: c

Jrimary,

secondary and

zolleges

37. Schools:

trade and

vocational

38. Senior » Z I I

congregate care

facilitv

39. Swap meets

39A. Emergency * ' °

shelters

10. Work » C 2 I » » C

furlough facility

SPECIAL SEASONAL EVENTS

41. Christmas p2 52 p2 pZ p? pZ pZ pZ e e s » 31 p2 pz pl o

tree lots;

Pumpkin patches;

Fireworks stands;

Produce stands

(subject to the

requirements of

TITLE 9,

CHAPTER 1i,

REGULATION OF

CERTAIN

BUSINESSES)

COMMERCIAL AND INDUSTRIAL USES

. Acupressure; .

(subject

(8}
(@]
(]
38
(@]
(@]
o
[}
(@)
(@)
L

(@]
(@]
(@}
[}
(@)
[
o)
v

MCP P 2 2 MCW e o« o » 2 WP P o

]
1
]
]
(B ]
(@]
(@]
)
1
.
L ]
(@]
(@]
(B ]
(SR
-
(@]
L]
.

.
.
-
-
.
L]
L]
.
L]
-
.
L]
.
.
-
(@]
(@]
.

(R ]
(g0}

the
rements of
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il,

ABLISHMENTS
D
ONERS

43. Adult
businesses (See
Sexually-oriented
businesses)
44, Aggregate
batch plants;
Rock or asphalt
crushing; Sand
olasting
45. Ambulance »
services
46. Amusement o
centers (subject
to the
"equirements of
CHAPTER IX,
ARTICLE 5,
ZLECTRONIC
SAME MACHINES)
47. Animal .
1ospitals;
Veterinary
services
(Kenneling only
~vhen incidental
‘0 principal
10spital use)
48. Animal .
shelters, pounds,
kennels, training
schools
48a. Antique .
malls
49. Artists,
sculptors studios
50. Auction .
houses
51.
Automobile—See
Motor vehicle
52. Banks; .
Savings and
Loans; and other
Financial
institutions
53. Bars;
Nightclubs—See
Sstablishments
wvhere food or
Jeverages are
served

wC «C
>
D

(4B ]

(B ]

MC MC MC MC WC » »

(B ]
b}

2.8
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Barber and

35. Billiards
Jarlors
56. Botanical
gardens: Zoos
57. Bowling
centers
58. Breweries;
Distilleries
59. Reserved
50. Building
supplies;
Hardware stores
(retail)
51. Business
services—See
Iffices
52. Car washes
53.
carts—Outdoor
-etail sales in
zonjunction with
an established
Jusiness
64. Catering
65. Coffee
roasting
66. Coffee
roasting (in
conjunction with
establishments
where food or
beverages are
served)
67. Commercial
art; Graphic
design
58. Commercial
testing
laboratories
59. Computer
and data
processing
70. Contracting:
General
contractors;
Jperative
cuilders
. Convenience
Mini-
(subject
the
rements of
IX,
CLE 16,
QUOR STORES,

https://library.municode.com/print.aspx?h=&clientID=10425& HTMR equest=https%3a%?...

MC

WC

MC

(@}
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MC

(]

b

MC MC MC WC
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MC MC MC WC

P P P

(@]
.
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NVENIENCE
, AND

72, Department ¢« « «
stores (retail)

73. Electronic e o o
game machines

(4 or more),

incidental to the

primary use

(subject to the

requirements of

CHAPTER X,

ARTICLE 5,

ELECTRONIC

GAME MACHINES)

—Excluding

amusement

zenters listed

separately

74. Engineering;

Architectural;

and Surveying

services—See

Offices

75. « s s
Entertainment,

live or public

76. s s e
Establishments

where food or

beverages are

served

77. Exhibition of s e e
oroducts
oroduced on
Jremises or
available for
wholesale
distribution
78. Flower » » . »
stands—See also
carts
79. Furniture e o e s »
repair and
refinishing with
incidental sales
B0. Grocery .
stores—See also
Supermarkets;
excluding
convenience
stores; and
Liquor stores
listed separatelv

1. Hazardous

facilities,

https://library. municode.com/print.aspx?h=&clientID=10425&HTMRequest=https%3a%?2...

» P > P P » » °

WCZ MC2 MC2 MCZ MCZ Mc2 w2 »

SEE TITLE 9, ARTICLE 11, ]
REGULATORY PERMITS FOR
PUBLIC ENTERTAINMENT

SEE CHAPTER V, ARTICLE 4, =«
ZSTABLISHMENTS WHERE FOOD

DR BEVERAGES ARE SERVED
> p p P > P .
WC MC WC WC WC MC WC »

O
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L] L[] » b L] L]

MC? MC? MC2 MC2 MC2 »

SEE_TITLE 9, ARTICLE 11,
REGULATORY PERMITS FOR
PUBLIC ENTERTAINMENT
SEE CHAPTER YV, .
ARTICLE 4,
ESTABLISHMENTS

WHERE FOOD OR
BEVERAGES ARE

SERVED

L 4 L] L] 2 L
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Site (subject
CHAPTER IX,

CLE 9, OFF-

HAZARDOUS

(@]
(@]
[
(]
L]
L]
-
-
L
(@)
(@)
(@]
L

B2. Heliports; ¢ o »
Helistops

83_ ° [] » ° » »
Hotels—Excluding
motels listed
separately

84. Landscape
services
(installation and
maintenance)
85. Laundry, » » ¢ » » 3> P 3> Pp D D> 3> , D> >3 P D D> o o,
zleaning and

Jarment services,

ncluding plants

(B ]
(@B ]
)
v
.

(@)
(4B}
¢
L
.
-
L]

WC MCD P L4 3 > L4 . ® » L] 2 ° L] [

B6. Leather . . ° » » ® . . ° » C o . . . . R o
tanning and

finishing

B7. Limousine o » » » 2 C C C 2 Z T o o e & Z T & »
services

B8. Liquor stores e o » s o (2 2 2 72 e o o 72 & s e e

(subject to the
requirements of
CHAPTER 1X,
ARTICLE 16,
LIQUOR STORES,
CONVENIENCE
STORES AND
MINI-MARKETS)
39. Lumber and [ ] » ° » » ° ® » » P b [} ° ] ] » . ]
suilding
materials
lealers,
(wholesale)

;0 » » e . » » 3 ® » . pZ 52 » » PZ . . ®
WManufacturing:
[ight.

EXCEPT the
following which
are prohibited:

» Manufacture of
fertilizer

» Manufacture of
products
involving the use
of explosives

» Manufacture of
ubber (including
tires). steel

of

cal
, paints,

3|
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armaceuticals,

92, o . ] ] * . ° [ PZ Pz o L) [} ° 3 pz [} [} °
Manufacturing of
stone, clay, glass
and concrete
products
EXCEPT the
following which
are prohibited:
» Manufacture of
flat glass
» Manufacture of
cement and
structurat clay
oroducts
» Manufacture of
oncrete, gypsum
and plaster
roducts
* Manufacture of
abrasive and
asbestos products
e Manufacture of
nonclay
refractories and
crucibles
» Processing and
preparation of
clay, ceramic and
refractory
minerals
93_ ] ° » ° ] ° » PZ PZ ° ° ° ] » pz e ° 3
Manufacturing or
processing of
foods and
Jeverages
EXCEPT the
following which
are prohibited:
» Meat and
Joultry packing
slants
» Grain mills
» Sugar refining
« Fats and oils
processing mills
o Seafood
canneries and
packaging
(See also
Breweries;
Distilleries;
Coffee roasting)
Massage—see . .
Acupressure
to the

32
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rements of
I,
SHMENTS

ITIONERS
95. Medical » » o » MC WP P P P MCMC» o 5 o MC W s » =
laboratories
96. Metal ] ° by >?2 . » » . » .
fabrication,
welding, foundry,
die casting
(subject to
section 13-54(a))
97. Motels . ° » » » 2 -2 . » » ® » ° » » . .
(subject to
requirements of
CHAPTER (X,
ARTICLE 8,
MOTELS)
Excluding hotels
listed separatelv
28. Motion o s e
dicture and
television studios
9. Motion ¢ o » s » P P P 2 4 b e e e » 2 & e e »
Jicture theaters
and other
theaters NOT
WITHIN 200’ of
-esidential zones
100. Motion e s o o e » ([ C
picture theaters
and other
theaters WITHIN
200" of
residential zones
01. Motor oil, . . » » pz p? pZ p2 . o . p2 pZz p?
used—collection
facility (subject
to the
requirements of
CHAPTER IX,
ARTICLE 9, OFF-
SITE HAZARDOUS
WASTE
FACILITIES)
02. Motor e o c C ¢C
vehicle, Boat,
and Motorcycle
-etail sales,
.easing, rentals
and service WITH
2 or more
Jutdoor display
yarking spaces

(@]
(G ]
(@]
(@]
-
-
w
L)
.
L]
L]
.
v
v
.
L]
.

(G ]
«
[§

(@B}
[SR)
4
L
(G ]
)
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150. Warehouses, o s e 72 .72 "2 o BWCZMCEr s e s e MCIZe s e
Mini (subject to
the requirements

of CHAPTER IX,

ARTICLE 7, MINI-

WAREHOUSES)

151. Warehouses, [] ® ° ° ® . - - - ® 3 p » » ] » ° 2 ° » °
dublic

152. Warehousing s e e e » s+ 2 P 5 4 s e
of durable and
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and poultry - See

lso Storage
153. Wholesale e » . C
trade of motor
vehicles, boats
and motorcycles
WITH outdoor
storage of vehicles
154. Wholesale
trade of motor
vehicles, boats
and motorcycles
WITHOUT outdoor
storage of vehicles
155. Wholesale
trade of durable,
nondurable goods,
EXCEPT livestock,
poultry and
perishable goods

«
(€]
L
(@]
°
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.
-
(@}
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.
-
.

WCMep P 2 P e 2 P 2 P 2 o » o

W we P P2 P e 2 P 3 P 2 & 4

! Uses proposed in this zone are subject to verification of consistency with the adopted master plan. Uses not specified in the
master plan could be allowed, subject to the review process indicated in this matrix, if the proposed use is determined to be
compatible with the adopted master plan.

2 This use is subject to the requirements of the referenced Municipal Code article or section.
3 I residential uses exist, accessory uses shall be permitted.

“ For the purposes of this table, the symbols shall have the following meaning: C—Conditional Use Permit; MC—Minor
Conditional Use Permit; P—Permitted; «—Prohibited.
(Ord. No. 97-11, § 2, 5-5-97; Ord. No. 98-4, § 2, 2-2-98; Ord. No. 28-8, § 8, 3-2-98, Ord. No. 00-8, § 1(b), 3-20-00;
Ord. No. 01-1, § 1, 1-15-01; Ord. No. 01-30, § 1a(Aft. A), 1-7-02; Ord No 02-4, § 1b(Att. A}, 3-18-02; Ord. No. 02-
12, § 1¢, 6-17-02; Ord. No. 05-2, § 1f.(Att. A), 2-22-05; Ord. No. 05-11, § 2b., 7-19-05 ; Ord. No. 06-2, § 1a., 2-7-

06 ; Ord. No. 06-9, § 1d., 4-18-06; Ord. No. 06-18, § 1b., 9-5-06 ; Ord. No. 07-2, § 1d., 2-6-07 ; Ord. No. 11-10. § 1,
9-20-11, Ord. No. 13-1, § 2B., 3-19-13; Ord. No. 14-04, § 2B., 4-1-14}
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ORDINANCE NO. 14-13

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF COSTA MESA
AMENDING SECTION 13-6 (DEFINITIONS) OF ARTICLE 2 (DEFINITIONS) OF
CHAPTER | (GENERAL), ADDING CHAPTER XV (GROUP HOMES), AND
REPEALING AND REPLACING ARTICLE 15 (REASONABLE ACCOMMODATIONS)
OF CHAPTER IX (SPECIAL LAND USE REGULATIONS), OF TITLE 13 (ZONING
CODE) AND AMENDING THE CITY OF COSTA MESA LAND USE MATRIX - TABLE
NO. 13-30 OF CHAPTER IV. (CITYWIDE LAND USE MATRIX) OF THE COSTA MESA
MUNICIPAL CODE RELATING TO GROUP HOMES

THE CITY COUNCIL OF THE CITY OF COSTA MESA MAKES THE FOLLOWING
FINDINGS WITH RESPECT TO THE ADOPTION OF THE FOLLOWING ORDINANCE:

WHEREAS, under the California Constitution, Article Xl, Section 7, the City has
been granted broad police powers to preserve the single-family characteristics of its
single-family neighborhoods, which powers have been recognized by both the California
Supreme Court and United States Supreme Court, the latter of which has stated that, “It
is within the power of the legislature to determine that the community should be beautiful
as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolted”;

and

WHEREAS, both the California Supreme Court and United States Supreme Court
have held that cities have the right to regulate both the number of people who may reside
in a single family home and the manner in which the single family is used as long as such
regulations do not unfairly discriminate or impair an individual's rights of privacy and
association; and

- ———— WHEREAS, -individuals- and families—often purchase-homes - in-single-family-- - -

neighborhoods for the relative tranquility and safety that often accompanies such
neighborhoods and with the expectation of establishing close and long-standing ties with
their neighbors; and

WHEREAS, with these expectations, individuals and families commit to making
what will be, for most of them, the single largest financial investment of their lives, as well
as one of the most significant emotional investments; and

WHEREAS, the Federal Fair Housing Act Amendments (‘FHAA") and the
California Fair Employment Housing Act (“FEHA”) prohibit enforcement of zoning
ordinances which would on their face or have the effect of discriminating against equal
housing opportunities for the handicapped; and

WHEREAS, a core purpose of the FHAA, FEHA and California’s Lanterman Act is
to provide a broader range of housing opportunities to the handicapped; to free the
handicapped, to the extent possible, from institutional style living; and to ensure that
handicapped persons have the opportunity to live in normal residential surroundings and

4o



use and enjoy a dwelling in a manner similar to the way a dwelling is enjoyed by the non-
handicapped; and

WHEREAS, to fulfili this purpose the FHAA and FEHA also require that the City
provide reasonable accommeodation to its zoning ordinances if such accommodation is
necessary to afford a handicapped person an equal opportunity to use and enjoy a
dwelling; and

WHEREAS, the Lanterman Act fuffills this purpose in part by requiring cities to treat
state licensed residential care facilities serving six or fewer as a residential use; and

WHEREAS, in enacting this Ordinance the City Council of the City of Costa Mesa
is attempting to strike a balance between the City’'s and residents’ interests of preserving
the single family characteristics of single-family neighborhoods and to provide
opportunities for the handicapped to reside in single-family R1 zones that are enjoyed by
the non-handicapped; and

WHEREAS, over the past several years the City, County and State have seen a
significant increase in the number of single-family homes being utilized as alcohol and
drug recovery facilities for large numbers of individuals (hereafter, “sober living homes”);
and

WHEREAS, the increase appears to be driven in part by the Substance Abuse and
Crime Prevention Act of 2000 (hereafter, “the Act”) adopted by California voters which
provides that specified first-time drug and alcohol offenders are to be afforded the
opportunity to receive substance abuse treatment rather than incarceration; and

WHEREAS, the Affordable Care Act has significantly expanded the availability of

-health-care coverage-for substance-abuse treatment; and- —

WHEREAS, the City of Costa Mesa has seen a sharp increase of sober living
homes, which has generated community outcry and complaints including, but not limited
to overcrowding, inordinate amounts of second-hand smoke, and noise; and the
clustering of sober living facilities in close proximity to each other creating near
neighborhoods of sober living homes; and

WHEREAS, this significant increase in sober living homes has become an rising
concern for cities statewide as local officials are in some cases being bombarded with
complaints from residents about the proliferation of sober living homes; conferences
drawing local officials from around the state are being held discussing what to do about
the problems associated with sober living homes; it has been the topic of several League
of California Cities meetings; there have been numerous city-sponsored attempts at
legislative fixes that have failed in committee; and litigation is spreading across the state
as cities attempt to address the problem; and

1
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WHEREAS, as of the date of adoption of this Ordinance, it is estimated that the
City of Costa Mesa is home to 1,214 alcohol and drug recovery beds, divided as follows:
40 licensed residential facilities/certified alcohol and drug programs in residential zones,
providing 398 beds; 94 unlicensed sober living homes in residential zones, providing 740
beds; and 1 sober living home on two separate parcels, providing 76 beds in a non-
residential zone; and 28 nonresidential services facilities, providing support services such
as administrative offices, therapy etc.; and

WHEREAS, the number of sober living homes in the City of Costa Mesa is rapidly
increasing, leading to an overconcentration of sober living homes in the City's R1
neighborhoods, which is both deleterious to the single-family character of the R
neighborhoods and may also lead to the institutionalization of such neighborhoods; and

WHEREAS, the purpose of sober living homes is to provide a comfortable living
environment for persons with drug or alcohol addictions in which they remain clean and
sober and can participate in a recovery program in a residential, community environment,
and so that they have the opportunity to reside in the single family neighborhood of their
choice; and

WHEREAS, recovering alcoholics and drug addicts, who are not currently using
alcohol or drugs, are considered handicapped under both the FHAA and FEHA; and

WHEREAS, concentrations of sober living homes and/or the placement of
inordinately large numbers of recovering addicts in a single dwelling can undermine the
benefits of home ownership in single-family neighborhoods for those residing nearby and
undermine the single-family characteristics of neighborhoods; and

WHEREAS, in some cases, operators of sober living homes have attempted to
house-inordinately -large numbers-of-recovering addicts-in -a -single-family-dwelling-in- -
Costa Mesa; for example, in one case an operator has placed 15 beds in a single-family
home; and there has been a tendency for sober living homes to congregate in close
proximity (for example, five sober living homes are located next to each other on one
street in a R1 zone); and

WHEREAS, the City has experienced situations in which single-family homes are
remodeled to convert common areas such as family rooms, dressing rooms, and garages
into bedrooms (in one case a patio was converted to a room where 6 beds were found)
or to add multiple bedrooms for the sole purpose of housing large numbers of recovering
addicts in a single dwelling; and

WHEREAS, it has been the City’s experience that most, if not all, operators of
sober living homes have taken the stance that the FHAA and FEHA prohibit the City from
regulating them in any fashion, that they are free to house as many recovering addicts in
a single home as they desire, and that they are not required to make any showing to
obtain an accommodation from the City’s zoning ordinances, which allow a sober living
home to house up to six recovering addicts as a matter of right; and

12
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WHEREAS, based on the City’s experience it has become clear that at least some
operators of sober living homes are driven more by a motivation to profit rather than to
provide a comfortable living environment in which recovering addicts have a realistic
potential of recovery, or to provide a living environment which remotely resembles the
manner in which the non-disabled use and enjoy a dwelling; and

WHEREAS, this Ordinance and the balance of the City’s zoning scheme have built
in an accommodation for group homes to locate in the R1 neighborhoods as long as they
are serving six or fewer tenants, whereas a similarly situated and functioning home with
non-handicapped tenants would be defined as a boarding house and only be allowed
three residents; and

WHEREAS, this Ordinance will provide a mechanism for a group home to seek
additional accommodation above the six residents upon making a showing, as required
by state and federal law, that such additional accommodation is reascnably necessary to
afford the handicapped the right to use and enjoy a dwelling in a manner similar to that
enjoyed by the non-handicapped; and

WHEREAS, permitting six or fewer residents in a sober living home and
establishing distance requirements is reasonable and non-discriminatory and not only
helps preserve the single family characteristic of single family neighborhoods, but also
furthers the purpose for which sober living homes are established: (1) the State legislature
in establishing licensed residential care facilities as a residential use, including group
homes serving recovering addicts, found that six residents was a sufficient number to
provide the supportive living environment that experts agree is beneficial to recovery; (2)
Group Homes serving six or fewer have existed and flourished in the State for decades
and there has been no significant efforts or suggestions to increase the number; (3) the
City has received expert testimony stating that six is a reasonable number for a sober
living facility-and is-sufficient to-provide the supportive living-environment that-is beneficial- - —
to recovery and that larger numbers can actually reduce the chances of recovery; (4) a
2005 UCLA study found that 65-70% of recovering addicts do not finish the recovery
programs into which they are placed and a comfortable living environment is a factor in
whether recovering addicts will finish their programs; (5) drug and alcohol addiction is
known to affect all income levels and there is no evidence in the record that individuals
residing in sober living homes are financially unable to pay market rate rents and certainly
the experience in the City of Newport Beach, where rents and property are among the
most expensive in Orange County, is evidence that such addiction has a profound effect
on the wealthy; (6) in any event, receiving rent from up to six individuals will provide
sufficient income for operators of sober living homes and result in revenue which is well
above market rate rents; (7) the evidence in the record indicates that in general operators
of sober living homes do not incur significant costs over and above what iandlords of other
similarly-situated homes may incur; and (8) limiting the number of recovering addicts that
can be placed in a single-family home enhances the potential for their recovery; and

WHEREAS, sober living homes do not function as a single-family unit nor do they
fit the City’s zoning definition of a single-family for the following reasons: (1) they house
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extremely transient populations (programs are generally about 90 days and as noted, the
2005 UCLA study found that 65-70% of recovering addicts don't finish their recovery
programs); (2) the residents generally have no established ties to each other when they
move in and typically do not mingle with other neighbors; (3) neighbors generally do not
know who or who does not reside in the home; (4) the residents have little to no say about
who lives or doesn't live in the home; (5) the residents do not generally share expenses;
(6) the residents are often responsible for their own food, laundry and phone; (7) when
residents disobey house rules they are often just kicked out of the house; (8) the residents
generally do not share the same acquaintances; and (9) residents often pay significantly
above-market rate rents; and

WHEREAS, the size and makeup of the households in sober living homes, even
those allowed as a matter of right under the Costa Mesa Municipal Code, is dissimilar
and larger than the norm, creating impacts on water, sewer, roads, parking and other City
services that are far greater than the average household, in that the average number of
persons per California household is 2.90 (2.74 in Costa Mesa’s R1 zones according to
the City's General Plan), while a sober living facility allowed as a matter of right would
house six, which is in the top 5% of households in Orange County according to the most
recent U.S. federal census data; and

WHEREAS, all of six individuals residing in a sober living facility are generally over
the age of 18, while the average household has just 2.2 individuals over the age of 18
according to the most recent federal census data; and

WHEREAS, the City utilizes federal census data and other information relating to
the characteristics of single-family neighborhoods for among other things: (1) determining
the design of residential homes, residential neighborhoods, park systems, library
systems, transportation systems; (2) determining parking and garage requirements of

-single-family--homes;--(3)- -developing -its- General Plan -and--zoning -ordinances:-(4)
determining police and fire staffing; (5) determining impacts to water, sewer and other
services; and (5) in establishing impacts fees that fairly and proportionally fund facilities
for traffic, parks, libraries, police and fire; and

WHEREAS, because of their extremely transient populations, above-normal
numbers of individuals/adults residing in a single home and the lack of regulations, sober
living facilities present problems not typically associated with more traditional single-
family uses, including: the housing of large numbers of unrelated adult who may or may
not be supervised; disproportionate numbers of cars associated with a single-family home
which causes disproportionate traffic and utilization of on-street parking; excessive noise
and outdoor smoking, which interferes with the use and enjoyment of neighbors’ use of
their property; neighbors who have little to no idea who does and does not reside in the
home; little to no interaction with the neighborhood; a history of opening facilities in
complete disregard of the Costa Mesa Municipal Code and with little disregard for impacts
to the neighborhood; disproportional impacts from the average dwelling unit to nearly all
City services including sewer, water, parks, libraries, transportation infrastructure, fire and
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police; a history of congregating in the same general area; and the potential influx of
individuals with a criminal record; and

WHEREAS, a 850-foot distance requirement provides a reasonable market for the
purchase and operation of a sober living home within the City and still results in
preferential treatment for sober living homes in that non-handicapped individuals in a
similar living situation (i.e., in boardinghouse-style residences) cannot reside in the R1
zone; and

WHEREAS, housing inordinately large numbers of unrelated adults in a single-
family home or congregating sober tiving homes in close proximity to each other does not
provide the handicapped with an opportunity to “live in normal residential surroundings,”
but rather places them into living environments bearing more in common with the types
of institutional/campus/dormitory living that the FEHA and FHAA were designed to
provide relief from for the handicapped, and which no reasonable person could contend
provides a life in a normal residential surrounding; and

WHEREAS, notwithstanding the above, the City Council recognizes that while not
in character with a single-family neighborhood, that when operated responsibly, a group
homes, including sober living homes, provide a societal benefit by providing the
handicapped the opportunity to live in single-family neighborhoods, as well as providing
recovery programs for individuals attempting to overcome their drug and alcohol
addictions, and that therefore providing greater access to R1 zones to group homes,
including sober living homes, than to boardinghouses provides a benefit to the City and

its residents; and

WHEREAS, without some regulation there is no way of ensuring that the
individuals entering into a group home are handicapped individuals and entitled to
- -reasonable -accommeodation- under local-and-state law;- that a group- home-is- operated --
professionally to minimize impacts to the surrounding neighborhood; and that the
secondary impacts from over concentration of both group homes in a neighborhood and
large numbers of unrelated adults residing in a single facility in a single home are
lessened; and

WHEREAS, in addition to group homes locating in single-family neighborhoods
other state-licensed residential care facilities for six or fewer persons who are mentally
disordered or otherwise handicapped or supervised, are also taking up residence in
single-family neighborhoods; and

WHEREAS, the purpose of group homes for the handicapped is to provide the
handicapped an equal opportunity to comfortably reside in the single family neighborhood

of their choice; and

WHEREAS, this Ordinance has been reviewed for compliance with the California
Environmental Quality Act (CEQA), the CEQA guidelines, and the City's environmental
procedures, and has been found to be exempt pursuant to Section 15061 (b)(3) (General

s
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Rule) of the CEQA Guidelines, in that the City Council hereby finds that it can be seen
with certainty that there is no possibility that the passage of this Ordinance will have a
significant effect on the environment.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF COSTA MESA
DOES ORDAIN AS FOLLOWS:

Section 1: The following definitions in Section 13-6 (Definitions) of Article 2 (Definitions)
of Chapter | (General) of Title 13 (Planning, Zoning and Development) are hereby
repealed, amended or added as follows:

Alcoholism or drug abuse recovery or treatment facility means adult aicoholism or drug
abuse recovery or treatment facilities that are licensed pursuant to Section 11834.01 of
the California Health & Safety Code. Alcoholism or drug abuse recovery or treatment
facilities are a subset of residential care facilities.

Boardinghouse A residence or dwelling, other than a hotel, wherein rooms are rented
under three or more separate written or oral rental agreements, leases or subleases or
combination thereof, whether or not the owner, agent or rental manager resides within
the residence. Boardinghouse, small means two or fewer rooms being rented.
Boardinghouse, large means three or more rooms being rented.

Development Services Department means the Development Services Department of the
City of Costa Mesa.

Disabled shall have the same meaning as handicapped.

Fair housing laws means the Federal Fair Housing Act, the Americans with Disabilities
-~ -Act; and the California Fair Employment and-Housing Act, -as-each-statute may be-
amended from time to time, and each statute’s implementing regulations.

Group home. A facility that is being used as a supportive living environment for persons
who are considered handicapped under state or federal law. A group home operated by
a single operator or service provider (whether licensed or unlicensed) constitutes a single
facility, whether the facility occupies one or more dwelling units. Group homes shall not
include the following: (1) residential care facilities; (2) any group home that operates as a
single housekeeping unit.

Handicapped. As mare specifically defined under the fair housing laws, a person who has
a physical or mental impairment that limits one or more major life activities, a person who
is regarded as having that type of impairment, or a person who has a record of that type
of impairment, not including current, illegal use of a controlled substance.

Household includes all the people occupying a dwelling unit, and includes people who
live in different units governed by the same operator.
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Integral facilities. Any combination of two or more group homes which may or may not be
located on the same or contiguous parcels of land, that are under the control and
management of the same owner, operator, management company or licensee or any
affiliate of any of them, and are integrated components of one operation shall be referred
to as Integral Facilities and shall be considered one facility for purposes of applying
federal, state and local laws to its operation. Examples of such Integral Facilities include,
but are not limited to, the provision of housing in one facility and recovery programming,
treatment, meals, or any other service or services to program participants in another
facility or facilities or by assigning staff or a consultant or consultants to provide services
to the same program participants in more than one licensed or unlicensed facility.

Integral uses. Any two or more residential care programs commonly administered by the
same owner, operator, management company or licensee, or any affiliate of any of them,
in a manner in which participants in two or more care programs participate simultaneously
in any care or recovery activity or activities so commonly administered. Any such integral
use shall be considered one use for purposes of applying federal, state and local laws to
its operation.

Operator means a company, business or individual who provides residential services, i.e.,
the placement of individuals in a residence, setting of house rules, and governing
behavior of the residents as residents. Operator does not inciude a property owner or
property manager that exclusively handles real estate contracting, property management
and leasing of the property and that does not otherwise meet the definition of operator.

Planning division. The planning division of the Development Services Department of the
City of Costa Mesa.

Referral facility. A residential care facility or a group home where one (1) or more person’s

residency-in the-facility-is-pursuant to a court order-or-directive-from-an-agencyin-the

criminal justice system.

Residential care facility. A residential facility licensed by the state where care, services,
or treatment is provided to persons living in a supportive community residential setting.
Residential care facilities include but may not be limited to the following: intermediate care
facilities for the developmentally disabled (Health & Saf. Code §§ 1267.8, 1267.9);
community care facilities (Health & Saf. Code §§ 1500 et seq.); residential care facilities
for the elderly (Health & Saf. Code §§ 1569 et seq.); residential care facilities for the
chronically ifl (22 C.C.R. § 87801(a)(5); Health & Saf. § 1568.02); alcoholism and drug
abuse facilities (Health & Saf. Code §§ 11834.02-11834.30); pediatric day health and
respite care facilities (Health & Saf. Code §§ 1760 et seq.); residential health care
facilities, including congregate living health facilities (Health & Saf. Code §§ 1265 —
1271.1, 1250(i), 1250(e), (h)); family care home, foster home, group home for the mentally
disordered or otherwise handicapped persons or dependent and neglected children (Wel.
& Inst. Code §§ 5115-5120).

[Residential services facilities is hereby deleted.]
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Single housekeeping unit means that the occupants of a dwelling unit have established
ties and familiarity with each other, jointly use common areas, interact with each other,
share meals, household activities, and expenses and responsibilities; membership in the
single housekeeping unit is fairly stable as opposed to transient, members have some
control over who becomes a member of the household, and the residential activities of
the household are conducted on a nonprofit basis. There is a rebuttable presumption that
integral facilities do not constitute single housekeeping units. Additional indicia that a
household is not operating as a single housekeeping unit include but are not limited to:
the occupants do not share a lease agreement or ownership of the property; members of
the househoid have separate, private entrances from other members;, members of the
household have locks on their bedroom doors; members of the household have separate
food storage facilities, such as separate refrigerators.

Sober living home means a group home for persons who are recovering from a drug
and/or alcohol addiction and who are considered handicapped under state or federal law.

Sober living homes shall not include the following: (1) residential care facilities; (2) any
sober living home that operates as a single housekeeping unit.

Section 2: Chapter XV (Group Homes) of Title 13 (Planning, Zoning and Development)
is hereby added as follows:
Chapter XV: Group homes.

13-310 Purpose.

This chapter is intended to preserve the residential character of single-family residential

neighborhoods-and-to- further the purposes of the FEHA, the FHAA-and-the Lanterman - -

Act by, among other things: (1) ensuring that group homes are actually entitled to the
special accommodation and/or additional accommodation provided under the Costa
Mesa Municipal Code and not simply skirting the City’s boarding house regulations; (2)
limiting the secondary impacts of group homes by reducing noise and traffic, preserving
safety and providing adequate on street parking; (3) providing an accommodation for the
handicapped that is reasonable and actually bears some resemblance to the
opportunities afforded non-handicapped individuals to use and enjoy a dwelling unit in a
single-family neighborhood; and (4) to provide comfortable living environments that wili
enhance the opportunity for the handicapped and for recovering addicts to be successful
in their programs.

13-311 Special use permit required.

(a) A group home that may otherwise be considered an unpermitted use may locate
in an R1 zone with a special use permit provided:
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. An application for a group home is submitted to the director by the
owner/operator of the group home. The application shall provide the
following: (1) the name, address, phone number and driver's license
number of the owner/operator; (2) the name, address, phone number and
driver’s license number of the house manager; (3) a copy of the group home
rules and regulations; (4) written intake procedures; (5) the relapse policy;
(6) an affirmation by the owner/operator that only residents (other than the
house manager) who are handicapped as defined by state and federal law
shall reside at the group home; (7) blank copies of all forms that all residents
and potential residents are required to complete; and (8) a fee for the cost
of processing of the application as set by Resolution of the City Council. No
person shall open a group home or begin employment with a group home
until this information has been provided and such persons shall be
responsible for updating any of this information to keep it current.

. The group home has six (6) or fewer occupants, not counting a house
manager, but in no event shall have more than seven occupants. If the
dwelling unit has a secondary accessory unit, occupants of both units will
be combined to determine whether or not the limit of six (6) occupants has
been exceeded.

. The group home shall not be located in an accessory secondary unit unless
the primary dwelling unit is used for the same purpose.

. The group home has a house manager who resides at the group home or
any multiple of persons acting as a house manager who are present at the
group home on a 24-hour basis and who are responsible for the day-to-day
operation of the group home.

. All garage and driveway spaces associated with the dwelling unit shall, at
all times, be available for the parking of vehicles. Residents and the house
manager may each only store or park a single vehicle at the dwelling unit or
on any street within 500 feet of the dwelling unit. The vehicle must be
operable and currently used as a primary form of transportation for a
resident of the group home.

. Occupants must not require and operators must not provide “care and
supervision” as those terms are defined by Health and Safety Code Section
1503.5 and Section 80001(c)(3) of title 22, California Code of Regulations.

. Integral group home facilities are not permitted. Applicants shall declare,
under penalty of perjury, that the group home does not operate as an
integral useffacility.

. If the group home operator is not the property owner, written approval from
the property owner to operate a group home at the property.

11
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9. The property must be fully in compliance with all building codes, municipal
code and zoning code

10. In addition to the reguiations outlined above, the following shall also apply
to sober living homes:

The sober living home is not located within 650 feet, as measured
from the closest property lines, of any other sober living home or a
state licensed alcoholism or drug abuse recovery or treatment
facility.

i. All occupants, other than the house manager, must be actively

participating in legitimate recovery programs, including, but not
limited to, Alcoholics Anonymous or Narcotics Anonymous and the
sober living home must maintain current records of meeting
attendance. Under the sober living home’s rules and regulations,
refusal to actively participate in such a program shall be cause for
gviction.

The sober living home’s rules and regulations must prohibit the use
of any alcohol or any non-prescription drugs at the sober living home
or by any recovering addict either on or off site. The sober living
home must also have a written policy regarding the possession, use
and storage of prescription medications. The facility cannot dispense
medications but must make them available to the residents. The
possession or use of prescription medications is prohibited except
for the person to whom they are prescribed, and in the
amounts/dosages prescribed. These rules and regulations shall be

“posted - on” site” in ‘@ common area inside the dwelling unit.: " Any — -~ -

violation of this rule must be cause for eviction under the sober living
home’s rules for residency and the violator cannot be re-admitted for
at least 90 days. Any second violation of this rule shall result in
permanent eviction. Alternatively, the sober living home must have
provisions-in place to remove the violator from contact with the other
residents until the violation is resolved.

The number of occupants subject to the sex offender registration
requirements of Penal Code Section 290 does not exceed the limit
set forth in Penal Code Section 3003.5 and does not violate the
distance provisions set forth in Penal Code Section 3003.

The sober living home shall have a written visitation policy that shall

preclude any visitors who are under the influence of any drug or
alcohol.
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(b)

vi.

vii.

The sober living home shall have a good neighbor policy that shall
direct occupants to be considerate of neighbors, including refraining
from engaging in excessively loud, profane or obnoxious behavior
that would unduly interfere with a neighbor's use and enjoyment of
their dwelling unit. The good neighbor policy shall establish a written
protocol for the house manager/operator to follow when a neighbor
complaint is received.

The sober living home shall not provide any of the following services
as they are defined by Section 10501(a)(6) of Title 9, California Code
of Regulations: detoxification; educational counseling; individual or
group counseling sessions; and treatment or recovery planning.

11.An applicant may seek relief from the strict application of this Section by
submitting an application to the director setting forth specific reasons as to
why accommodation over and above this section is necessary under state
and federal laws, pursuant to Section 13-200.62.

The special use permit shall be issued by the director as a ministerial matter if the
applicant is in compliance or has agreed to comply with subsections (a)(1) through
(a)(9) above. The special use permit shall be denied, and if already issued, any
transfer shall be denied or revoked, upon a hearing by the director under any of
the following circumstances:

1. Any owner/operator or staff person has provided materially false or
misleading information on the application or omitted any pertinent
information;

2. Any owner/operator or-staff person-has an empioyment history in which he - -

or she was terminated during the past two years because of physical
assault, sexual harassment, embezzlement or theft; falsifying a drug test;
and selling or furnishing illegal drugs or alcohol.

3. Any owner/operator or staff person has been convicted of or pleaded nolo
contendere, within the last seven to ten years, to any of the following
offenses:

Any sex offense for which the person is required to register as a sex
offender under California Penal Code Section 290 (last 10 years);
Arson offenses — violations of Penal Code Sections 451-455 (last
seven years); or

Violent felonies, as defined in Penal Code Section 667.5, which
involve doing bodily harm to another person (last 10 years).

The unlawful sale or furnishing of any controlled substances (last
seven years).
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4. Any owner/operator or staff person is on parole or formal probation
supervision on the date of the submittal of the application or at any time
thereafter.

5. The owner/operator accepts residents, other than a house manager, who
are not handicapped as defined by the FHAA and FEHA.

6. A special use permit for a sober living home shall also be denied, and if
already issued, any transfer shall be denied or revoked, upon a hearing by
the director under any of the following additional circumstances:

i. Any owner/operator or staff person of a sober living home is a
recovering drug or alcohol abuser and upon the date of application
or employment has had less than one full year of sobriety.

ii. The owner/operator of a sober living home fails to immediately take
measures to remove any resident who uses alcohol or illegally uses
prescription or non-prescription drugs, or who is not actively
participating in a legitimate recovery program from contact with all
other sober residents.

iii. The sober living home, as measured by the closest property lines, is
located within 650 feet of any other sober living home or state
licensed alcoholism or drug abuse recovery or treatment facility. If a
state licensed dlcoholism or drug abuse recovery or treatment facility
moves within 650 feet of an existing sober living home this shall not
cause the revocation of the sober living home's permit or be grounds
for denying a transfer of such permit.

7. For any other significant and/or repeated violations of this Section and/or
any other applicable laws and/or regulations.

8. Revocation shall not apply to any group home, which otherwise would
cause it to be in violation of this Ordinance, that has obtained a reasonable
accommodation pursuant to Section 13-200.62.

13-312 Compliance.

(@)  Existing group homes must apply for a special use permit within 90 days of
the effective date of this ordinance.

(b)  Group homes that are in existence upon the effective date of this ordinance
shall have one (1) year from the effective date of this ordinance to comply with its
provisions, provided that any existing group home, which is serving more than six residents,
must first comply with the six resident maximum.
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(c) Existing group homes obligated by a written lease exceeding one year from
the effective date of the ordinance, or whose activity involves investment of money in
leasehold or improvements such that a longer period is necessary to prevent undue
financial hardship, are eligible for up to one additional years grace period pursuant to
planning division approval.

13-313  Severability.

Should any section, subsection, clause, or provision of this Ordinance for any reason be
held to be invalid or unconstitutional, such invalidity or unconstitutionality shall not affect
the validity or constitutionality of the remaining portions of this Ordinance; it being hereby
expressly declared that this Ordinance, and each section, subsection, sentence, clause
and phrase hereof would have been prepared, proposed, approved and ratified
irrespective of the fact that any one or more sections, subsections, sentences, clauses or
phrases be declared invalid or unconstitutional. This Ordinance shall be prospective in
application from its effective date.

13-314 - 13-350 [Reserved.]

Section 3: Article 15 (Reasonable Accommodations) of Chapter IX (Special Land Use
Regulations) of Title 13 (Planning, Zoning and Development) is hereby repealed and
replaced with the following:

13-200.60 Purpose.

Itis the city’s policy to provide reasonable accommodation in accordance with federal and
state fair housing laws (42 USC § 3600 et seq. and Government Code § 12900 et seq.)

for persons with disabilities seeking fair access to housing in the application of the city's

zoning laws. The term “disability” as used in this article shall have the same meaning as
the terms “disability” and “handicapped” as defined in the federal and state fair housing
laws. The purpose of this article is to establish the procedure by which a person may
request reasonable accommodation, and how the request is to be processed.

13-200.61  Applicability.

Any person seeking approval to construct and/or modify residential housing for person(s)
with disabilities, and/or operate a residential care facility, group home, or referral facility,
which will substantially serve persons with disabilities may apply for a reasonable
accommodation to obtain relief from a Zoning Code provision, regulation, policy, or
condition which causes a barrier to equal opportunity for housing.

13-200.62 Reasonable accommodations — procedure.

(a)  Application required. An application for a reasonable accommodation shall be filed
and processed with the Planning Division. The application shall include the
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(b)

()
(d)

following information and be subject to the determinant factors required by this
section.

Submittal requirements. The application shall be made in writing, and shall include
the following information:

1. The zoning code provision, regulation, policy, or condition from which
accommodation is being requested,;

2. The basis for the claim that the individuais are considered disabled under
state or federal law, and why the accommodation is necessary to provide
equal opportunity for housing and to make the specific housing available to
the individuals;

3. Any other information that the director reasonably determines is necessary
for evaluating the request for reasonable accommodation;

4. Documentation that the applicant is: (a) an individual with a disability; (b)
applying on behalf of one or more individuals with a disability; or (c) a
developer or provider of housing for one or more individuals with a disability;

5. The specific exception or modification to the Zoning Code provision, policy,
or practices requested by the applicant;

6. Documentation that the specific exception or modification requested by the
applicant is necessary to provide one or more individuals with a disability
an equal opportunity to use and enjoy the residence;

7.7 Any other information that the Hearing~Officer reasonably concludes is~

necessary to determine whether the findings required by Section (e) can be
made, so long as any request for information regarding the disability of the
individuals benefited complies with fair housing law protections and the
privacy rights of the individuals affected;

Fees. No application fee is required.

Director action. Within 60 days of receipt of a completed application, the director
shall issue a written determination to approve, conditionally approve, or deny a
request for reasonable accommodation, and the modification or revocation thereof
in compliance with this chapter. Any appeal to reasonable accommodation request
denial or conditional approval shall be heard with, and subject to, the notice,
review, approval, and appeal procedures prescribed for any other discretionary
permit provided that, notwithstanding any other provision to the contrary, the
standard of review on appeal shall not be de novo and the planning commission
shall determine whether the findings made by the director are supported by
substantial evidence presented during the evidentiary hearing. The planning
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(e)

(f)

commission, acting as the appellate body, may sustain, reverse or modify the
decision of the director or remand the matter for further consideration, which
remand shall include specific issues to be considered or a direction for a de novo

hearing.

Grounds for reasonable accommodation. The following factors shall be considered
in determining whether to grant a reasonable accommodation:

1. Special needs created by the disability;

2. Potential benefit that can be accomplished by the requested modification;
3. Potential impact on properties within the vicinity;

4. Physical attributes of the property and structures;

5. Alternative accommodations that may provide an equivalent level of benefit:

6. In the case of a determination involving a single family dwelling, whether
the residents would constitute a single housekeeping unit;

7. Whether the requested accommodation would impose an undue financial
or administrative burden on the City;

8. Whether the requested accommodation would require a fundamental
alteration in the nature of a City program;

9. Whether granting the request would be consistent with the City’s General
"~ Plan;and, -

10. The property will be used by an individual with disability protected under fair
housing laws.

Findings. The written decision to approve, conditionally approve, or deny a request
for reasonable accommodation shall be based on the following findings, all of
which are required for approval. In making these findings, the director may approve
alternative reasonable accommodations which provide an equivalent level of
benefit to the applicant.

1. The requested accommodation is requested by or on the behalf of one or
more individuals with a disability protected under the fair housing laws.

2. The requested accommodation is necessary to provide one or more
individuals with a disability an equai opportunity to use and enjoy a dwelling.
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The requested accommodation will not impose an undue financial or
administrative burden on the city, as “undue financial or administrative
burden” is defined in fair housing laws and interpretive case law.

The requested accommodation is consistent with the whether or not the
residents would constitute a single housekeeping unit.

The requested accommodation will not, under the specific facts of the case,
result in a direct threat to the health or safety of other individuals or
substantial physical damage to the property of others.

Whether the requested accommodation is necessary to make facilities of a
similar nature or operation economically viable in light of the particularities
of the relevant market and market participants.

Whether the existing supply of facilities of a similar nature and operation in
the community is sufficient to provide individuals with a disability an equal
opportunity to live in a residential setting.

The requested accommodation will not result in a fundamental alteration in
the nature of the City’s zoning program.

(g)  The City may consider, but is not limited to, the following factors in determining
whether the requested accommodation would require a fundamental alteration in
the nature of the City's zoning program.

1.

Whether the requested accommodation would fundamentaily alter the
character of the neighborhood.

Whether the accommodation would result in a substantial increase in traffic
or insufficient parking.

Whether granting the requested accommodation would substantially
undermine any express purpose of either the city's General Pian or an
applicable Specific Plan.

Whether the requested accommodation would create an institutionalized
environment due to the number of and distance between facilities that are
similar in nature or operation.

Any other factors that would cause a fundamental alteration in the City’s
zoning program, as may be defined in the Fair Housing Law.

5

Ordinance No. 14-13 Page 17 of 12



13-200.63 Severability.

Should any section, subsection, clause, or provision of this Ordinance for any reason be

heid to be invalid or unconstitutional, such invalidity or unconstitutionality- shall-not-affect

the validity or constitutionality of the remaining portions of this Ordinance; it being hereby
expressly declared that this Ordinance, and each section, subsection, sentence, clause
and phrase hereof would have been prepared, proposed, approved and ratified
irrespective of the fact that any one or more sections, subsections, sentences, clauses or
phrases be declared invalid or unconstitutional. This Ordinance shall be prospective in
application from its effective date.

13-200.64 — 13.200.69 [Reserved.]

Section 4. Inconsistencies. Any provision of the Costa Mesa Municipal Code or
appendices thereto inconsistent with the provisions of this Ordinance, to the extent of
such inconsistencies and no further, is hereby repealed or modified to that extent
necessary to affect the provisions of this Ordinance.

Section 5. Severability. If any chapter, article, section, subsection, subdivision, sentence,
clause, phrase, word, or portion of this Ordinance, or the application thereof to any
person, is for any reason held to be invalid or unconstitutional by the decision of any court
of competent jurisdiction, such decision shall not affect the validity of the remaining
portion of this Ordinance or its application to other persons. The City Council hereby
declares that it would have adopted this Ordinance and each chapter, article, section,
subsection, subdivision, sentence, clause, phrase, word, or portion thereof, irrespective
of the fact that any one or more subsections, subdivisions, sentences, clauses, phrases,
or portions of the application thereof to any person, be declared invalid or unconstitutional.
No portion of this Ordinance shall supersede any local, state, or federal Iaw regulation,
- --or codes-dealing with life safety factors-

Section 6. This Ordinance shall take effect and be in full force thirty (30) days from and
after the passage thereof, and prior to the expiration of fifteen (15) days from its passage
shall be published once in the ORANGE COAST DAILY PILOT, a newspaper of general
circulation, printed and published in the City of Costa Mesa or, in the alternative, the City
Clerk may cause to be published a summary of this Ordinance and a certified copy of the
text of this Ordinance shall be posted in the office of the City Clerk five (5) days prior to
the date of adoption of this Ordinance, and within fifteen (15) days after adoption, the City
Clerk shall cause to be published the aforementioned summary and shail post in the office
of the City Clerk a certified copy of this Ordinance together with the names and member
of the City Council voting for and against the same.
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PASSED and this 21 day of October, 2014

Ja Righeimer
r, City of Costa Mesa

ATTEST: APPR O FORM
Brenda Gree Thom D
City Clerk City Attorney

STATE OF CALIFORNIA)
COUNTY OF ORANGE ) ss
CITY OF COSTA MESA)

|, BRENDA GREEN, City Clerk and ex-officio Clerk of the City Council of the City
of Costa Mesa, hereby certify that the above Council Ordinance Number 14-13 was
introduced at a regular meeting of said City Council held on the 7t day of October, 2014,
and thereafter passed and adopted as a whole at the regular meeting of said City Council
held on the 215t day of October, 2014, by the following roll call vote:
AYES; COUNCIL MEMBERS: Genis, Mensinger, Monahan, Righeimer
NOES: COUNCIL MEMBERS: Leece
ABSTAIN:  COUNCIL MEMBERS: None

ABSENT:  COUNCIL MEMBERS: None

IN WITNESS WHEREOF, | have hereby set my hand and affixed the Seal of the
City of Costa Mesa this 22" day of October, 2014.

da.

Brenda Green, City C rk
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Table 13-20 (Partial Table)
City of Costa Mesa Land Use Matrix

ZONES
LAND USES R R R R A C C C C T M M P P P P P P 1 |
1 2 2 3 P L 1 2 1 C G P D D D D D D & &
M H S R R R R C I R R
D D L M H N S
D D D (o}
M

4. Boardinghouse, . P P P o . . . . . . . P P P P P P o o o
small
5. Boardinghouse, . C C C o . o . . J C C C C C o o o
large
6. Residentiaslcare P P P P o o o o . . . . P P P P P P P ¢ o
facilitv. 6 or fewer
7. Group homes P P P P . . U J P P P P P P P - .
6 or fewer
7a. Sober living PP P P P . ¢« + &« o <« P P P P P P P
homes. 6 or fewer
8. Residential care C C C o . . . . . . . C C C C C P o o
facility, 7 or more
9. Group homes, . cC C ¢C . . o . . . C C C C C P -
7 or more
9a. Sober living C C C - . o J . o . . C C C C C P »+ o

homes, 7 or more

5 650 foot separation required between sober living homes, or a state licensed alcoholism or drug abuse recovery or treatment
facility, CMMC 13-311(a)(10)(i).
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Real Quest Property Detail Report for 3132
Boston Way
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RealQuest.com ® - Report

Property Detail Report
For Property Located At :

3132 BOSTON WAY, COSTA MESA, CA 92626-2705

| Owner Infarmation

| Owner Name:
| Mailing Address:
| Vesting Codes:

| Location Information

! Legat Description:
| County:
| Census Tract / Block:
| Township-Range-Sect:
| Legal Book/Page:
Legal Lot:
Legal Block:
Market Area:
Neighbor Code:

Owner Transfer Information

| Recording/Sale Date:
| Sals Price:
| Document #:

Last Market Sale Information

Recording/Sate Date;
Sale Price:
Sale Type:
Document #:
Deed Type:
Transfer Document #:
New Construction:
Tille Company:

| Lender:
Seller Name:

Prior Rec/Sale Date:
| Prior Sale Price:
: Prior Do¢ Number:;
Prior Deed Type:

Prior Sale Information

| Property Characteristics

| Gross Area:
| Living Area:
Tot Adj Area:
Above Grade:
Total Rooms:
| Bedrooms:
Bath{F/H):
Year Buitt / E1f.
Fireplace:
# of Stories:

Other Improvements:

Site Information

Zoning:

. Lot Area:

Land Use:

| Site Influence:

! Tax Information
Total Value;

| Land Value;

Improvement Value:
Total Taxable Value:

hitp://pro.realquest.com/jsp/report.jsp?&client=&action=confirm&type=getreport&record... 09/30/2014

2,500
2,500

10

6

11/

1964/
Yi

2.00
LAUNDRY

THAMES ANNA M

Page I of 1

& Corel.ogic’

RealQuest Professional

3132 BOSTON WAY, GOSTA MESA CA 92626-2705 C020

MW /i SE

N-TRACT: 5005 BLOCK: LOT: 41

ORANGE, CA
639.03/2

41
C3

09/1412004 / 69/08/2004
827597

03/29/2000 / 02/23/2000
$315,000

FULL

161439

GRANT DEED

LONG BCH MTG CO
TERRILL GEORGE $

06/22/1988 / 06/1988
$190,000

296977

GRANT DEED

Parking Type:
Garage Area:
Garage Capacity:
Parking Spaces:
Basemenl Area:

Finish Bsmnt Area;

Basement Type:
Roof Type:
Foundation:
Roof Material:

ROOM;COVERED
PATIO;PATIO

R-1

6,098
SFR

$394,941
$275,837
$119,104
$394,941

Acres:

Lot Width/Depth:
Res/Comm Units:

Assessed Year:
lmproved %:
Tax Year:

APN:

Alternate APN:
Subdivision:

Map Reference:
Tract #:

School District:
School District Name:
Munic/Township:

Deed Type:;
. st Mig Document #;

1st Mtg Amount/Type:
1st Mtg Int. Rate/Type:
1st Mtg Document #;
2nd Mtg Amount/Type:
2nd Mtg Int. Rate/Type:
Price Per SoFt:
MuitifSplit Sale:

Prior Lender:
Prior 1st Mtg AmtType:
Prior 1st Mtg Rate/Type:

GARAGE/CARPORT Construction;

Heat Type:
2 Exterior wall:
Porch Type:
Patio Type:
Pool:
Air Cond:
Style:
SLAB Quality:
WOOD SHAKE Condition:
0.14 County Use:
66 x 95 State Use:
/ Water Type:
Sewer Type:
2014 Property Tax:
30% Tax Area:
2013 Tax Exemption:

bl

141-691.29

27-D3/ 859-A4
65005
NEWPORT MESA

GRANT DEED
827508

$252,450 / CONV
fADJ

161440
$44,550/ CONV
/

$126.00

GREAT WSTRN BK FSB
$171,000/ CONV
! ADJ

HEAT AVAIL
STUCCO

COVERED PATIO
POOL & JACUZZI

TRADITIONAL
GOCD
GOOD

SINGLE FAM RESIDENCE

PUBLIG
PUBLIC SERVICE

$4,758.78
15022
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June 5, 2014 reasonable accommodation
request letter
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/SiTEVENAGi POLIN, ESQ. 3034 TENNYSON ST. N.W.
trorney Ar Law WASHINGTON, D.C. 20015

TEL (202) 331-5848
Fax (202) 537-2986
SPOLIN2@EARTHLINK.NET

Junc 5, 2014

SENT VIA FIRST ELECTRONIC MEANS AND FIRST CLASS MAIL

Kathya M. Firlik, Esquire
Jones & Mayer
3777 N. Harbor Blvd.

Fullerton, CA 92835
RE: Reasonable Accommodation Request

Yellowstone Recovery
3132 Boston Way

Dear Ms. Firlik:

Chris Brancart of Pescadero, California and I arc counsel to Yellowstone Recovery. T am
responding to the notice of violation issued by Mike Tucker, Code Enforcement Officer to Honey
Thames concerning the use of 3132 Boston Way, which is currently being utilized as a residence for
recovering alcoholics and substance abusers by Yellowstone Recovery. The Notice of Violation
states the use of 3132 Boston. Way violates Section 13-30 of the City of Costa Mesa’s zoning code
by having more than six unrelated recovering alcoholics and substance abusers residing in a single
family zone. The Notice of Violation also alleges that there is a violation of the International
Property Maintenance Code in that the fire alarm system is inadequate. Finally, it is alleged that the
use of 3132 Boston Way violates section 20-12(z) in that the use constitutes a public nuisance based
on portions of the premises occupied for cooking, dining, living, sleeping is not designed or intended
to be used for occupancy.

On behalf of Honey Thames, Yellowstone Recovery, and the residents of 3132 Boston Way,
I am making a reasonable accommodation request pursuant to the Federal Fair Housing Act, 42
U.S.C. 3604(H(3)(B), to the City of Costa Mesa it is requested that the City of Costa Mesa treat the
residents as a family by treating the residents of 3132 Boston Way as a single housekeeping unit, and
treat the use of dwelling as a single family use.

As it 1s presently construed, the City of Costa Mesa zoning code prohibits the use of any
dwelling in an R-1 zoning districts that provide housing for morc than six (6) recovering alcoholics
and substance abusers. You should be aware that it is a violation of the Fair Housing Act to prohibit
the establishment of housing for persons for disabilities in residential zones without providing for
a means to allow such programs an opportunity to obtain a reasonable accommodation.
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We are requesting that the City of Costa Mesa pursuant to 42 U.S.C. 3604(H(3)(B) as a
reasonable accommodation treat the use of 3132 Boston Way as a “single housekeeping unit.” The
City defines a “single housckeeping unit” as “the occupants of a dwelling unit have established ties
and familiarity with each other, jointly use common areas, interact with each other, share meals,
household activities, lease agreement or ownership of the property, expenses and responsibilities;
membership in the single housekeeping unit is fairly stable as opposed to transient, and members
have some control over who becomes a member of the single housekeeping unit.

I THE YELLOWSTONE CONCEPT

Yellowstone Recovery isa housing provider for recovering alcoholics and drug addicts. The
dwelling located at 3132 Boston Way presently can provide housing for up to 15 unrelated persons
and staff in recovery from alcoholism and substance abuse, residing together as the functional
equivalent of a family. The City does notimpose any numerical limitation on the number of persons
who have reside together who are related by blood or marriage. This housechold function as the
equivalent of a family and a single housekeeping unit and allows the recovering persons to provide
one another with continual mutual support as well as mutual monitoring to prevent relapse.

Many persons in recovery cannot maintain the traditional family organization that the City’s
ordinance dictates. Treating the use of 3132 Boston Way as something other than a single family
use, therefore, discriminates against groups of disabled persons, such as the residents residing there,
which do not meet the City’s definition of family and single housekeeping unit. In addition to the
actual discrimination against the residents of 3132 Boston Way by the proposed enforcement of the
City’s zoning code, the ordinance also has a disparate impact on them by preventing them from
living together in drug and alcohol free housing units. The potential recovery of people who are
handicapped or disabled by reason of alcoholism or drug abuse is greatly enhanced by the mutual
support and mutual monitoring provided by living with other recovering persons. Further, it is often
critical that a person in the early and middle stages of recovery shares a bedroom with another
recovering addict for mutual support and monitoring. The City’s restrictions on groups of disabled
persons that do not meet its definition of family effectively prohibit this type of living arrangement
in single family dwellings, even though no similar restrictions apply to other groups of unrelated,
non disabled persons, or to persons related by biology.

The residents of 3132 Boston Way are considered to be the "functional equivalent” of a
family for several reasons. The residents have access to the entire house. The residents also
participate equally in the housekeeping functions of the house. The quality and nature of the
relationship among the residents are akin to that of a family. The emotional and mutual support and
bonding given each resident in support of his recovery from drug addiction and alcoholism is the
equivalent of the type of love and support received in a traditional family. The need of groups of
unrelated recovering alcoholics and substance abusers to live in a structured, safe and therapeutic
environment is necessary to the recovery process. It has been found that individuals who decide to
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live in sober housing programs, such as that offered by Yellowstone Recovery, are allowed toengage
in the process of recovery from alcoholism and substance abuse, at their own pace. By living with
other persons who are in recovery, the residents should never have to face an alcoholic’s or addict’s
deadliest enemy: loneliness and isolation.

In addition, the residents live in at 3132 Boston Way by choice. The choice is usually
motivated by the individual's desire not to relapse into drug and/or alcohol use again after that
individual has bottomed out, i.e., lost jobs, home or family. It is also motivated by the desire that
one must change their lifestyle, the manner in which the conduct their affairs, and the need to
become a responsible, productive member of society.

II. REASONABLE ACCOMMODATION REOUEST TO BE TREATED AS A SINGLE
HOUSEKEEPING UNIT

The residents of Yellowstone Recovery are considered "handicapped” under the 1988
amendments to the Federal Fair Housing Act, unlike those other groups of unrelated, non-disabled
persons. See 42 U.S.C. 3600 et seq. Recovering addicts and alcoholics are specifically included
within the definition of "handicapped individual." See, 42 U.S.C. 3602(h) and 24 C.F.R.
100.201(a)(2).

As members of a protected class under the Federal Fair Housing Act, the issue of whether
the use of 3132 Boston Way as a “sober living home™ is in violation of the City’s zoning ordinances
is not relevant to the question of there is a violation of the Federal Fair Housing Act.! United States
v. Borough of Audubon, 797 F. Supp. 353 (D. N.1.), aff'd 968 F.2d 14 (3d Cir. 1992). Thus, any
allegation that the use 0f 3132 Boston Way as a “sober living home” constitutes a violation of a local
zoning ordinance does not abrogate its rights in claiming discrimination under the Federal Fair
Housing Act. Itis well established that the Federal Fair Housing Act prohibits discriminatory land
use decision by municipalities, when such decisions are ostensibly authorized by local ordinance.
Association of Relative and Friends of AIDS patientsv. Regulation and Permits Administration, 740
F.Supp. 95 (D.P.R. 1990)(government agency's denial of land use permit to open AIDS hospice
violated Fair Housing Act); Baxter v. City of Belleville, 720 F.Supp. 720 (S.D. Ill 1989)(on motion
for preliminary injunction: city's refusal to issue special use permit under zoning law to develop to
remodel building into residence for persons with AIDS violated Fair Housing Act). See also 42

'The language of the FHAA itself manifests a clear congressional intent to vitiate the
application of any state law that would permit discrimination based on physical handicap. See 42
U.S.C. § 3615 (expressly commanding that "any law of a State . . . that purports to require or
permit any action that would be a discriminatory housing practice under this subchapter shall to
that extent be invalid") Astralis Condo. Ass'n v. Sec'y, United States Dep't of Hous. & Urban
Dev., 620 F.3d 62, 70 (1st Cir. 2010)
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U.S.C. Section 3615 ("any law of a State, a political subdivision, or other jurisdiction that purports
to require or permit any action that would be a discriminatory housing practice under this subchapter
shall to that extent be invalid [under the Fair Housing Act]").

In addition, for purposes of this letter, 42 U.S.C. 3604(f)(3)(B) defines discrimination to
include a "refusal to make reasonable accommodations in rules, policies, practices, or services, when
such accommodations may be necessary to afford such [handicapped] person equal opportunity to
use and enjoy a dwelling."

The legislative history to the Fair Housing Amendments Act of 1988 ("House Judiciary
Report") is explicit as to the effect of the amendments on state and local land use practices,
regulations or decisions which would have the effect of discriminating against individuals with
handicaps. The amendments prohibit the discriminatory enforcement of land use law to congregate
living arrangements among non-related persons with disabilities when these requirements are not
imposed on families.

[Section 804(f)] would also apply to state or local land use and health and safety laws,
regulations, practices or decisions which discriminate against individuals with handicaps.
While state and local governments have authority to protect safety and health, and to regulate
use of land, that authority has sometimes been sued to restrict the ability of individuals with
handicaps to live in communities. This has been accomplished by such as the enactment or
imposition of health, safety or land-use requirements on congregate living arrangements
among non-related persons with disabilities. Since these requirements are not imposed on
families and groups of similar size of unrelated people, these requirements have the effect
of discriminating against persons with disabilities.

House Report, p. 24 (footnote omitted). Based on this clear expression of legislative intent, the
courts have enjoined the application and enforcement of zoning and health and safety regulations
which have a discriminatory impact on group homes for persons with disabilities. Oxford House,
Inc. v. Township of Cherry Hill, 799 F. Supp. 450, 462 (D.N.J. 1992); Oxford House, Inc. v. Town
of Babylon, 819 F. Supp 1179 (E.D.N.Y. 1993); Marbrunak, Inc. v. City of Stowe, 974 F.2d 43 (6th
Cir. 1992).

The mutual support that the residents receive from each other is critical to addictionrecovery.
Persons recovering from addiction are far more often successful when living in a household with at
least eight other persons in recovery, particularly in the early stages of recovery. Barring more than
three unrelated individuals from residing together, without regard to the size of the residential unit,
interferes with the critical mass of individuals supporting each other in recovery.

The reasonable accommodation requirement of the Fair Housing Act draws no distinction
between "rules,” "policies,” and "practices” that are embodied in zoning ordinances and those than
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emanate from other sources. All are subject to the "reasonable accommodation” requirement. Thus,
when a municipality refuses to make a reasonable accommodation in its zoning "rules," "policies,"
or "practices," and such an accommodation may be necessary to afford handicapped persons an equal
opportunity to use and enjoy a dwelling, it violates the reasonable accommodation provision of the
act, 42 U.S.C. 3604(H)(3)(B). See United States v. Village of Marshall, 7187 F. Supp. 872,877 (W.D.
Wisce. 1991)(Congress in enacting the Fair Housing Amendments Act "anticipated that there were
rules and regulations encompassing zoning regulations and governmental decision about land use").

Reasonable accommodation has been interpreted by the Courts in cases involving zoning
ordinances to mean that a municipality must change some rule that is generally applicable to
everyone so as to make its burden less onerous on the person with disabilities. Township of Cherry
Hill at 465, ft. 25. See, Casa Marie, Inc. v. Superior Court of Puerto Rico for the District of
Arecibo, 752 F. Supp 1152, 1169 (D.P.R.1990), rev'd on other grounds, 988 F.2d 252 (1st Cir.
1993)(noting that a court hearing a reasonable accommodation claim under the Fair Housing Act
may "adjudge whether compliance with the zoning ordinances may be 'waived™); Horizon House
Development Services v. Township of Upper Southampton, 804 F.Supp. 683, 699-700 (E.D. Pa.
1992), aff'd mem., 995 F.2d 217 (3d Cir. 1993)("affirmative steps are required to change rules or
practices if they are necessary to allow a person with a disability to live in a community"). A request
for a reasonable accommodation may even encompass as request for non enforcement of a zoning
ordinance. Proviso Association of Retarded Citizens v. Village of Westchester, 914 F. Supp 1555,
1561-62 (N. D. I11. 1996).

One of the purposes of the reasonable accommodations provision is to address individual
needs and respond to individual circumstances. In this regard, courts have held that municipalities
that municipalities must change, waive, or make exception to their zoning rules to afford people with
disabilities the same access to housing as those who are without disabilities. Town of Babylon, §19
F. Supp at 1192; Horizon House, 804 F. Supp. at 699; Township of Cherry Hill 799 F. Supp at 461-
63; Village of Marshall, 787 F. Supp at 878; Commonwealth of Puerto Rico, 764 F. Supp. at 224.

Here, accommodating the use of 3132 Boston Way as a “sober living home” would not cause
the City any undue financial or administrative burdens nor would it undermine the purpose which
the requirement seeks to achieve, that the City waives its unrelated rule requirement in its definition
of family, especially in view of the State mandate not to interfere with the siting of “community
residential facilities.” See, Village of Marshall, supra at 877-78 (accommodation is unreasonable if
it "undermine(s] the basic purpose which the requirement seeks to achieve"). The Fair Housing Act
places an affirmative duty on the municipality to accommodate the needs of persons with disabilities.
The Act demands that municipalities such as the City of Costa Mesa to change the manner in which
its zoning ordinances are applied to afford the disabled the same opportunity to housing as those who
are not disabled. City of Plainfield, 769 F. Supp at 1344 (accommodation reasonable where it "would
not cause undue financial burden to the City").

b7



Kathya M. Firlik, Esquire
June 5, 2014

Permitting Yellowstone Recovery to continue to provide sober housing would not
significantly compromise the policies reflected in any of the land use ordinances that the City would
apply or enforce, as Yellowstone has been proving housing at this location since 2003. Another
method of accommodating Yellowstone is to grandfather the use of 3132 Boston Way from the
recent amendments to the City’s zoning code. Nor is there any significant evidence that such an
accommodation would significantly compromise the City's legitimate interests in the protecting the
residential character of the surrounding neighborhood. Yellowstone is not requesting that the City
of Costa Mesa to build housing, rather, rather it is requested that the City remove an obstacle to
housing. See, Town of Babylon, supra; Huntington Branch, NAACP v. Town of Huntington, 844
F.2d 926, 936 (2d Cir), aff'd 488 U.S. 15 (1988).

If need be, Yellowstone Recovery can demonstrate that the proposed accommodation is
reasonable, for the Fair Housing Act requires a showing that the accommodation "may be necessary
to afford [handicapped] person[s] equal opportunity to use and enjoy a dwelling." 42 U.S.C.
3604(H)(3)(B). See, Parish of Jeffersonv. Allied Health Care, Inc., 1992 U.S. Dist. Lexis 9124 (E.D.
La.)(The proper inquiry on a request for a reasonable accommodation is the number of unrelated
persons who can reside together is to reasonableness of the request.) The City of Costa Mesa, by
classifying 3132 Boston Way as something other than a single family use, is actually enforcing its
definition of family in its zoning ordinance by utilizing more stringent requirements on groups of
unrelated disabled individuals wishing to live together than on individuals related by blood or
marriage or adoption or guardianship. Parish of Jefferson, supra (Zoning ordinance limiting the
number of unrelated persons residing together as a family to four found to be in violation of the Fair
Housing Act since it has the effect of discriminating against groups of handicapped persons by
unnecessarily restricting their ability to live in residences of their choice in the community.)
Tsombanidis v. City of West Haven, 180 F.Supp. 2d 262, aff’d in part, rev’d in part, 352 F.3d 565
(2d Cir. 2003). (Stringent enforcement of the City’s three person rule has a greater adverse impact
on disabled persons than non-disabled persons).

III. ALL CODE REQUIREMENTS ARE SUBJECT TO THE FAIR HOUSING ACT

Yellowstone Recovery residents are individuals who are handicapped by alcoholism or drug
abuse. Yellowstone Recovery can demonstrate that the ability of recovering alcoholics and drug
addicts to live in a supportive drug free environment in a quiet residential area is critical to their
recovery.” These individuals are more likely to need a living arrangement such as the one 3132

*Other programs similar to the housing provided by Yellowstone Recovery have
successfully demonstrated the need of recovering individuals to reside in quiet residential areas
in order to enhance the recovery process. See Borough of Audubon, 797 F. Supp at 360 (Based
on the testimony, we find that the OH-Vasssar residents' addictions substantially limit their
ability to live independently and to live with their families. Accordingly, we find that the
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Boston Way provides, wherein groups of unrelated individuals reside together in a residential
neighborhood for mutual support during the recovery process. Township of Cherry Hill, T99F. Supp.
at 450. "When that home is also a therapeutic environment critical to maintaining continued
recovery from alcohol or drug addiction, eviction is life threatening. Depriving such individuals of
housing, or evicting them, would constitute irrational discrimination that may seriously jeopardize
their continued recovery." See City of Plainfield, 769 F. Supp at 1345. This action by the City of
Costa Mesa would completely preclude the opportunity of 3132 Boston Way to exist within the City
and to provide housing to handicapped persons in recovery from alcoholism and drug abuse. Courts
have uniformly held that municipal services include the application and enforcement of zoning,
building, housing and fire codes. This was made clear by the legislative history to the Fair Housing
Act:

[Section 804(f)] would also apply to state or local land use and health and safety laws,
regulations, practices or decisions which discriminate against individuals with handicaps.
While state and local governments have authority to protect safety and health, and to regulate
use of land, that authority has sometimes been sued to restrict the ability of individuals with
handicaps to live in communities. This has been accomplished by such as the enactment or
imposition of health, safety or land-use requirements on congregate living arrangements
among non-related persons with disabilities. Since these requirements are not imposed on
families and groups of similar size of unrelated people, these requirements have the effect
of discriminating against persons with disabilities.

House Report, p. 24.

In Casa Marie, Inc. v. Superior Court of Puerto Rico for Dist. of Arecibo, 752 F. Supp. 1152,
1171 (D.P.R. 1990) it was noted that

This brief review of the legislative history convinces us that Congress' intention in enacting
and amending the Fair Housing Act was to provide broad and far-reaching relief against
discrimination in housing similar to the broad remedial scheme of other Civil Rights

residents are "handicapped" under the Act, and are entitled thereby to the projections of the Act.
We do not think that the list of major life activities set forth in the regulation was meant to be all-
inclusive. Even if it were, the residents would still satisfy the definition because their inability to
live independently constitutes a substantial limitation on their ability to "care for themselves.")'
City of Plainfield, 769 F. Supp at 1339-40. (In addition to losing their residence, which may in
itself be an irreparable injury, plaintiffs would also lose the benefit of their therapeutic and
supportive living environment, and may relapse. . . For a non-handicapped individual, the
disintegration of a family unit is traumatic for recovering alcoholics and drug addicts, it may be

devastating,)
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statutes.. . [I]tis obvious that state courts could be used to apply facially-neutral zoning laws,
building codes, restrictive covenants, and other state statutory law related to the regulating
housing. Housing is an area replete with state law rules and regulations and private contracts.

Application of zoning, building, housing and fire codes that affect housing for persons with
disabilities and that may be utilized to impose terms, conditions and requirements that may result
in the denial of housing are subject to challenge under the Fair Housing. These code requirements
are also subjects to the reasonable accommodation provision of the Act. See, Gallagher v. Magner,
619 F.3d 823, 829 (8th Cir. 2010)(application of property maintenance and housing codes are subject
to disparate impact analysis under the Fair Housing Act); New Jersey Coalition of Rooming &
Boarding House Owners v. Mayor of Asbury Park, 152 F.3d 217, 221 (3d Cir.1998)(compliance
with building, housing, health and safety code regulations for licensing purposes in determining
intentional discrimination against housing for disabled persons); Wis. Cmty. Servs. v. City of
Milwaukee, 413 F.3d 642, 646 (7th Cir. 2005)(If a zoning or building-code rule bears more heavily
on disabled than on other persons, the city must change the rules to the extent necessary to redress
the adverse effect); Tsombanidis v. W. Haven Fire Dep't, 352 F.3d 565, 571 (2d Cir. 2003)(The Fair
Housing Act and the Americans with Disabilities act apply to zoning regulations, property
maintenance codes, state building code, and the state fire code); Marbrunak, Inc. v. City of Stowe,
974 F.2d 43,47 (6th Cir. 1992)(safety requirements for groups of disabled persons contained in City's
zoning code subject to review under the Fair Housing Act); Alliance for the Mentally Ill v. City of
Naperville, 923 F. Supp. 1057. 1074 (N.D. I1111996)(under the Federal Fair Housing Act, a
municipality may impose special requirements on a Residential Board and Care Occupancy only if
such requirements are 'warranted by the unique and specific needs and abilities of those handicapped
persons''; ProvisioAss'n v. Village ofWestchester, 914 F. Supp. 1555, 1562 (N.D. I111995)
(municipality refusal to waive sprinkler requirement as a reasonable accommodation which was
required by the Life Safety Code found to have violated the Federal Fair Housing Act).

IIl. THE BUILDING AND FIRE CODE REQUIREMENTS ARE UNREASONABLE

A fire clearance was granted to Yellowstone for the use of 3132 Boston Way as recently as
2011. Any suggestion that Yellowstone is out of compliance with IPMC Sec. 704.1 is without merit
or foundation. The imposition of any additional fire safety requirements than that already imposed
in not only unreasonable for constitutes evidence of intentional discrimination.

Even assuming that the building and fire code provisions might apply here, there are
practical limitations in complying with them. Compliance with the automated sprinkler systems
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requirement would require major construction throughout the house. The Life Safety Code
recognizes that modifications to existing structures are often unreasonable and impractical.’

Neither code is an inflexible instrument. For instance, the Life Safety Code gives the City
and its officials discretion when applying the Code to existing structures as long as a reasonable
degree of safety is provided since the Code recognizes that there may be situations where the
requirements for existing buildings would not be practical. See, Section 1-5.4 and A-1-5.4.* The
commentary to Section A-1-5.4 takes into consideration the hardships of strictly applying the Code
to existing structures.’

3Section 1-2.2 of the Life Safety Code states:

"The Code endeavors to avoid requirements that might involve unreasonable hardships or
unnecessary inconvenience or interference with the normal use and occupancy of a
building, but insists upon compliance with a minimum standard for fire safety consistent
with the public interest."

The comments to 1-2.2 states that the Code "takes into consideration the normal occupancy of a
building and attempts not to interfere with the normal use of a building or set requirements that
would cause unreasonable hardships and unnecessary inconvenience."

“Section A-1-5.4 states:

"In existing buildings, it is not always practical to strictly apply the provisions of the
Code. Physical limitations may require disproportionate effort of expense with little
increase in life safety. In such cases, the authority having jurisdiction must be satisfied
that reasonable life safety is assured.

In existing buildings it is intended that any condition that represents a serious threat to life
be mitigated by application of appropriate safeguards. It is not intended to require
modifications for conditions that do not represent a significant threat to life, even though
such conditions are not literally in compliance with the Code.

>The Commentary to Section A-1-5.4 states in part:

"In existing buildings, it is not always practical to strictly apply the provisions of this
Code. Physical limitations may require disproportionate effort or expense with little
increase in fire safety. In such cases, the authority having jurisdiction should be satisfied
that reasonable life safety is ensured. In existing buildings, it is intended that any
condition that represents a serious threat to life be mitigated by application of appropriate
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The residents who reside at 3132 Boston Way have absolutely no unique need for additional
fire safety requirements that are normally not required for housing for people without disabilities.
No similar requirements have been imposed on the other single family dwellings in the City.
Moreover, there are both programmatic and fiscal burdens that will be created by requiring the
installation of a hard wired fire alarm system.,

Any claim additional code standards are necessary insures the safety of the homes’ residents
is an argument that was rejected in Marbrunak, Inc. v. City of Stowe, 974 F.2d 43 (6th Cir. 1992).
In Marbrunafk, the City of Stowe imposed special safety requirements on a residence for four
developmentally disabled adult women in keeping with the city's zoning ordinances. The Sixth
Circuit found that an ordinance which imposes mandatory safety requirements for disabled persons
residing in single family dwellings to be in violation of the Federal Fair Housing Act because the
same onerous safety and permit requirements were not imposed on other single family uses. The
court explained that a city "may impose standards which are different from those to which its
subjects the general population, so long as that protection is demonstrated to be warranted by the
unique and specific needs and abilities of those handicapped persons.” Marbrunak, 974 F. 2d at 47.
The Stowe ordinance failed this test because it imposed "blanket" fire and safety restrictions on all
homes where developmentally disabled persons lived, regardless of the abilities of the residents. Id.
at 47. The Court stated:

. . . [t]he requirements are based upon generalized perceptions about the inability of
developmentally disabled persons to live safely ina "normal" home. The City would require
that Marbrunak install an alarm system interconnected to a ceiling sprinkler system, yet it
offers no evidence that any of the residents of the home are hearing impaired or otherwise
unable to respond to the standard smoke alarms with which the home is already equipped .
.. The City requires Marbrunak to install doors with push-bars that swing outward with
lighted exit signs posted above each door of the home without offering any evidence that the
residents are or would be unable to use the types of doors already in the home, and without
showing how the women would need lighted exit signs to find them. The City requires
Marbrunak to install fire walls and flame retardant wall covering without showing why such
renovations are needed to ensure the safety of the residents. In sum, the requirements have
little or no correlation to the actual abilities of the citizens upon whom they are imposed.

Id at 47. See, also Potomac Group Home Corp., supra.; Bangerter v. Orem City Corp., 46 F.3d
1491, 1503 (10th Cir. 1995)(because the disabled are a protected class under the Federal Fair House
Act, special requirements imposed on them must be more than "rationally related to a legitimate

governmental purpose).

safeguards. It is not intended to require modifications for conditions that do not represent
a significant threat to life, even though the circumstances are not literally in compliance
with the Code."
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In Alliance for the Mentally Ill v. City of Naperville, 923 F. Supp. 1057, 1074 (N.D. 111 1996),
it was held that the provisions of the state building code regarding safety requirements for lodging
and rooming houses as applied to groups of disabled persons violated the Federal Fair Housing Act.
The court held that residents of lodging and rooming houses are not a protected class under the
constitution or under any statute, whereas handicapped persons are a specifically protected class
under the Federal Fair Housing Act. The Court stated:

[A] municipality may impose special requirements on residents of lodging and rooming
houses provided that such requirements bear a rational relationship to some legitimate
governmental purpose. Undoubtedly, such requirements could rest on generalized
assumptions about residents of lodging and rooming houses. For example, a municipality
could impose special requirements on lodging and rooming houses based on the assumption
that the residents do not know one another, do not stay for long periods of time, do not know
about the safety features of the house, and so forth. By contrast, under the Federal Fair
Housing Act, a municipality may impose special requirements on a Residential Care/Assisted
Living Facility only is such requirements are 'warranted by the unique and specific needs and
abilities of those handicapped persons.'

Id. at 1074. See, also Provisio Ass'n v. Village of Westchester, 914 F. Supp. 1555, 1562 (N.D. Ill.
1993) (municipality’s refusal to waive sprinkler requirement as required by the state building code
violates the Federal Fair Housing Act).

As the United States District Court wrote in regard to a group home safety regulation in
Montgomery County, Maryland, a safety code requirement is unlawful as applied to people with
disabilities if it "has no necessary correlation to the actual abilities of the persons upon whom it is
imposed .. ." Potomac Group Home Corp. v. Montgomery, County, 823 F. Supp. at 1300 (any safety
requirements imposed upon disabled persons must correlate "to the actual abilities of the persons
upon whom it is imposed). No such correlation exists here.

A reasonable application of your zoning laws would be to recognize the residents of
Yellowstone Recovery as a family and its use as a single family use. Itis not rational to classify the
premises as something other than a single family use. In the alternative, Yellowstone Recovery
requests that you waive any limitation on the number of unrelated disabled persons who can reside
together in a single family zone and to hold in abeyance the enforcement effort currently underway.
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I hope you find this information useful. [ would like to discuss this mater with you or any
other representative of the City of Costa Mesa and in doing so I request that the City hold in
abeyance any efforts to enforce the cease and desist order.

Please call me if you wish to discuss this matter, otherwisc please govern yourself
accordingly.

I look forward to discussing ways to resolve this matter with you.

cC: Yellowstone Recovery
Christopher Brancart

(al
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August 19, 2014 City’s denial of reasonable
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August 19, 2014

Steven G. Polin, Esq.
3034 Tennyson Street N. W,
Washington, D.C. 20015

Via facsimile and U.S. Mail

Re;  Reasonable Accommodation Request pursuant to 42 U.S.C. § 3604/Y ellowstone
Recoverv/3132 Boston Way

Dear Mr. Polin:

Thank you for your letter dated June 5, 2014, requesting that the City of Costa Mesa
grant Yellowstone Recovery a reasonable accommodation to consider its operation in an R1 zone
to be a single housekeeping unit, even though its current use -- housing up to 15 recovering
alcoholics and substance abusers — does not meet the City’s zoning code definition of a family,
and the individuals living at 3132 Boston Way do not function as a single housekeeping unit.
Jones & Mayer serves as the City of Costa Mesa’s City Attorney’s Office, and I write this letter
on behalf of Gary Armstrong, Development Services Director for the City. In consultation with
our office, the Director has carefully reviewed and considered your client’s request, and denies
the request for the reasons outlined herein.

As you are aware, the City of Costa Mesa’s zoning code provides that residential service
facilities housing 7 or more individuals, and which are not operating as a single housekeeping
unit, are not permitted in R1 zones within the City, and may only operate in R2 and R3 zones
pursuant to a Conditional Use Permit. CMMC §§ 13-6; 13-30, Table 13-30(4)-(9). Yellowstone
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Steven G. Polin, Esq.
August 19, 2014
Page 2

Recovery is located at 3132 Boston Way, in an R1 zone, and currently appears to be operating in
violation of the City’s code by housing more than 6 individuals in a group living setting, who do
not act as a single housekeeping unit.

The Federal Housing Act Amendments, 42 U.S.C. § 3601 et seq., provide that a city
“commits discrimination under the FHAA if it refuses to make reasonable accommodations in
rules, policies, practices, or services, when such accommodation may be necessary to afford [the
disabled] equal opportunity to use and enjoy a dwelling.” Budnick v. Town of Carefree, 518 F.3d
1109, 1119 (9th Cir. 2008).

The FHAA requires a city to provide a requested accommodation if such accommodation
“(1) is reasonable, and (2) necessary, (3) to afford a handicapped person the equal opportunity to
use and enjoy a dwelling.” , 300
F.3d 775, 783 (7th Cir. 2002); 42 U.S.C. § 3604(£)(3)}(B). Your client bears the initial burden to
show that the requested accommaodation is reasonable and necessary to provide an equal
opportunity to use and enjoy a dwelling. Oconomow. 300 F.3d at 783.

[n your letter, you assert that the accommodation requested “would not cause the City
any undue financial or administrative burdens nor would it undermine the purpose which the
requirement seeks to achieve. .. .” The requirement, as articulated above, is that residential
facilities for the disabled of 7 or more residents, other than single housekeeping units, are not
permitted in R1 zones. However, you make no mention of the purpose undetlying this
requirement, or explain how the accommodation requested would not undermine that purpose. In
fact, such allowance is not in keeping with the purpose. Allowing residential facilities in R1
zones thal do not function as single housekeeping units, but as the equivalent of boarding houses,
where as many as 15 transient residents live fundamentally undermines the purpose of the
requirement at issue.

A zoning accommodation is not reasonable if “it is so at odds with the purposes behind
the rule that it would be a fundamental and unreasonable change.” Qconomowoc. 300 I.3d at
784. Having what amounts to a boarding house that houses up to 15 people in a single family
neighborhood does effect a fundamental change to the residential character of the City’s R1
neighborhoods. Both California’s and the United States’ highest courts have recognized that the
maintenance of the residential character of neighborhoods is a legitimate governmental interest.
The United States Supreme Court long ago acknowledged the legitimacy of “what is really the
crux of the more recent zoning legislation, namely, the creation and maintenance of residential
districts, from which business and trade of every sort, including hotels and apartment houses, are
excluded.” Euclid v. Amber Realty Co., 272 U.S. 365, 390 (1926). In Miller v. Board of Public
Works, 195 Cal. 477, 490, 492-93 (1925), the California Supreme Court stated that:

It is axiomatic that the welfare, and indeed the very existence of a nation depends
upon the character and caliber of its citizenry. The character and quality of
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manhood and womanhood are in a large measure the result of home environment.
The home and its intrinsic influences are the very foundation of good citizenship,
and any factor contributing to the establishment of homes and the fostering of
home life doubtless tends to the enhancement not only of community life but of
the life of the nation as a whole.”

“With home ownership comes stability, increased interest in the promotion of public
agencies, such as schools and churches, and ‘recognition of the individual’s responsibility for his
share in the safeguarding of the welfare of the community and increased pride in personal
achievement which must come from personal participation in projects looking toward
community betterment.’” Ewing v. City of Carmel-by-the-Sea, 234 Cal. App. 3d 1579, 1590
(1991), citing Miller, 195 Cal. at 493, It is with these purposes in mind that the City of Costa
Mesa has created residential zones, including R1 zones for single family residences.

Specifically, the Housing Element, Land Use Designation of the City’s General Plan sets
forth the goal of R1 (low-density residential areas) as follows:

Low-Density Residential areas generally are intended to accommodate single-
family residences on their own parcels. Other housing types include attached
housing that provide a greater portion of recreation or open space than typically
found in multi-family developments, and clustered housing which affords the
retention of significant open space. Low-Density Residential areas are intended to
accommodate family groups and outdoor living activities in open space adjacent
to dwellings. In order to avoid land use conflicts, these areas should be located
away from or protected from the more intense non-residential areas and major
travel corridors. The density for this land use designation shall be up to eight units
to the acre. A1 an average household size of 2.74 persons per dwelling unit, the
projected population density within this designation would be up to 21.9 persons
per acre.

2000 General Plan, Housing Element, p. 1.U-24" (italics added). Short-term tenants, such as
tenants in boarding house-style residential facilities, have little interest in the welfare of the
neighborhoods in which they temporarily reside -- they “do not participate in local government,
coach little league, or join the hospital guild. They do not lead a scout troop, volunteer at the
library, or keep an eye on an elderly neighbor. Literally, they are here today and gone tomorrow -
- without engaging in the sort of activities that weld and strengthen a community.” Ewing, 234
Cal. App. 3d at 1591.

! The Housing Element of the City of Costa Mesa’s General Ptan can be found here;
. The General Plan in its entirety can

be accessed here: http://www.costamesaca.gov/index.aspx?page=1159.
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The use limitation at issue, thus, has as its core purpose the maintenance of the single
family character of R1 neighborhoods. In light of the impacts that large numbers of transient
residents have on such neighborhoods, nothing in your letter provides any support for your
client’s assertion that an accommodation to house 15 individuals in an R1 zone where the
average household size is 2.74 persons per unit is reasonable,

Additionally. your client fails utterly to establish that the accommodation is “necessary”
to afford a handicapped person the equal opportunity to use and enjoy a dwelling. In your letter,
you contend that persons “recovering from addiction are far more often successful when living in
a household with at least eight other persons in recovery, particularly in the early stages of
recovery. Barring more than three unrelated individuals from residing together, without regard to
the size of the residential unit, interferes with the critical mass of individuals supporting each
other in recovery.”

The City’s code, however, does not bar more than three unrelated disabled individuals
from living together. In fact, the City treats boarding house-style residential facilities for the
disabled, i.e., residential services (or care) facilities, more liberally than it does actual boarding
houses: residential services facilities (whether licensed or unlicensed) of six or fewer residents
are allowed as of right in the R1 zone, whereas boarding houses may be located in R1 zones only
if they house three or fewer individuals. CMMC §§ 13-6, 13-30 (Table 13-30(4)-(9)). The City's
code, therefore, is more favorable to disabled individuals than it is to non-disabled individuals.
See. Oxford House v. City of St. Louis, 77 F.3d 249 (1996) (city ordinance defined permissible
single family dwellings as including 8 or fewer unrelated disabled individuats, but prohibited
more than three unrelated non-disabled individuals from living together — held that ordinance
does not discriminate against the disabled, but rather favors them on its face).

Your client provides no evidence whatsoever that more than six residents in a supportive
living environment is necessary for recovery or to be afforded the opportunity to the use and
enjoyment of a single-family home. As articulated above, the City of Costa Mesa allows up to
six disabled individuals who are not living as a single houseckeeping unit to reside in an R1 zone.
While living with eight other recovering individuals may provide the optimal recovery
conditions or may increase the profits for your client in running such a house, it appears from
your own letter that the number of residents reasonably “necessary™ for successful recovery is
three and above. While your letter indicates that more than 8 is “optimal,” this is not the same as
what is reasonably necessary to afford the disabled the opportunity to the use and enjoyment of
the housing of their choice. According to the data in your letter, only three are “necessary,” and
the City’s code meets this requirement.

The burden to demonstrate necessity remains with your client. Oconomowoc, 300 IF.3d at
784, 787. Your client must show that “without the required accommodation they will be denied
the equal opportunity to live in a residential neighborhood.” Oconomowoc, 300 F.3d at 784; see
also, United States v. California Mobile Home Mgmt Co., 107 F3d 1374, 1380 (9th Cir. 1997)
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(“without a causal link between defendants’ policy and the plaintiff’s injury, there can be no
obligation on the part of the defendants to make a reasonable accommodation”); Smith & Lee,
Inc. v. City of Taylor, Mich., 102 F.3d 781, 795 (6th Cir. 1996) (“plaintiffs must show that, but
for the accommodation, they likely will be denied an equal opportunity to enjoy the housing of
their choice™). The proper inquiry “is not whether a particular profit-making company needs such
an accommodation, but, rather do such businesses as a whole need this accommodation.” Bryant
Woods Inn, Inc. v. Howard County, Md, 124 F.3d 597, 605 (4th Cir, 1997) (internal citations
omitted); Smith & Lee Assocs.. Inc. v. City of Taylor, Mich., 13 F.3d 920, 931 (6th Cir. 1993).
Your client, therefore, must demonstrate that residential services facilities, as a whole, require
this particular accommodation.

More specifically, your client has provided no evidence of a nexus between the
disabilities claimed by the residents of Yellowstone and the inability of those residents to meet
the City’s definition of a single housekeeping unit; no evidence whatsoever to demonstrate that,
based on their disabilities, residents of residential services facilities cannot enjoy the use of a
single family residence in an R1 zone that is limited to six residents; or that increasing the
number of residents from six to 15 would be therapeutically meaningful. See, Bryant Woods,
124 F.3d at 605 (“nothing in the record that we can find suggests that a group home of 15
residents, as opposed to one of 8, is necessary to accommodate individuals with handicaps™).

In sum, Yellowstone Recovery has not met its burden to demonstrate that the
accommodation requested is reasonable, nor that it may be necessary to afford disabled
individuals the use and enjoyment of the residence of their choice. Therefore, the City of Costa
Mesa hereby denies Yellowstone Recovery’s request for a reasonable accommodation to allow
Yellowstone to operate in an R1 zone with up to 15 residents.

Should your client wish to appeal this determination to the Planning Commission, please
file a written notice of appeal, including a brief summary of the reasons for the appeal, with the
City Clerk within 7 days of the date of this letter, pursuant to Section 2-305(2) of the Costa Mesa
Municipal Code. Otherwise, please inform your client that Yellowstone Recovery must come
into compliance with the City’s Zoning Code within 30 days of the date of this letter.

If 'you have further questions please do not hesitate to contact me or Gary Armstrong,
Development Services Director, at the City of Costa Mesa, (714) 754-5270.

Very truly yours,
}:\-... ".'_'_‘-‘", & \_‘Z;. ._L;-':I "’llf‘
IZlena Q. Gerli
Deputy City Attorney
City of Costa Mesa
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August 26, 2014, Yellowstone Recovery
appeal request
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STEVEN G. PoLiN, ESQ. 3034 TENNYSON ST. N.W.
Attorney At Iaw WasHINGTON, D.C. 20015
Admitted to DC & MD
TEL (202) 331-5848
Fax (202) 331-5849
SPOLIN2@EARTHLINK.NET

August 26, 2014

SENT VIA FIRST ELECTRONIC MEANS AND FIRST CLASS MAIL

Jim Fitzpatrick, Chair Gary Armstong, Director
Planning Commission Development Services
City of Costa Mesa City of Costa Mesa

77 Fair Drive 77 Fair Drive

Costa Mesa, CA 92626 Costa Mesa, CA 92626

RE:  Appeal of denial of reasonable accommodation
request
Yellowstone Recovery
3132 Boston Way

Gentlemen:

Chris Brancart of Pescadero, California and I are counsel to Yellowstone Recovery. Please
consider this letter to be notice of Yellowstone Recovery’s appeal of the denial of its request for a
reasonable accommodation as outlined in the letter dated August 19,2014 by Elena Q. Gerli, Deputy

City Attorney. (Attached)

The nature of the requested accommodation is detailed in our letter dated June 5, 2014, which
is attached. The requested accommodation is to treat the use of 3132 Boston Way as a single
housekeeping unit and waive the limit of six persons who may reside together in an R-1 zone. 3132
Boston Way has been used by Yellowstone Recovery since 2001 as a residence for up to 15
recovering alcoholics and substance who have lived and functioned together as a single
housekeeping unit. The grounds for appeal of the denial is as follows:

L The burden of proof was impermissibly shifted to Yellowstone Recovery to
demonstrate why granting the requested accommodation would not cause a
fundamental alteration to the City’s zoning code.

[ The denial ignores the therapeutic benefit that is necessary to the recovery of the
Y ellowstone residents by having more than six (6) unrelated alcoholics and substance

abusers residing together as a single housekeeping unit.
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Jim Fitzpatrick
Gary Armstrong
August 26, 2014

] The denial fails to take into consideration that recovering alcoholics and substance
abusers have one or more impairments which substantial limits one of more major
life activities, i.e. the ability to live independently without the use of drugs or alcohol.

o The request to waive the limitation of the number of unrelated persons that can reside
together as a family, waiver of single lease requirements, and treatment as a single

housekeeping units are reasonable requests.

Please do not hesitate to contact me at 202-331-5848 or email me at spolin2{@earthlink net
if you have any questions or need additional information.

Sincergly, yours,

cc: Chris Brancart
Yellowstone Recovery
Isaac Zfaty
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Attachment No. 9

Emails between DCA Elena Q. Gerli and
Yellowstone’s counsel setting up hearing
date for October 13, 2014
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Elena Q. Gerli

From: Elena Q. Gerli

Sent: Monday, September 15, 2014 11:37 AM

To: steven g. polin; Christopher Brancart

Subject: RE: Yellowstone reasonable accomodation appeal hearing date

Mr. Polin: as | have not received confirmation from your office about this matter, | will give the City Clerk
direction to send you a letter notifying you that the hearing date is set for October 13, 2014. If you them wish
to request a continuance, you may do so.

Please let me know if | can be of further assistance.
Sincerely,

Elena Q. Gerli

Jones & Mayer

3777 N. Harbor Boulevard
Fullerton, CA 92835

(714) 446-1400

(714) 446-1448 fax

(714) 745-3632 cell

From: steven g. polin [spolin2@earthlink.net]

Sent: Monday, September 08, 2014 8:58 AM

To: Elena Q. Gerli; Christopher Brancart

Subject: Re: Yellowstone reasonable accomodation appeal hearing date

I am confirming with yeliowstone. will let you know when | know

Steven G. Polin

Law Office of Steven G. Polin
3034 Tennyson Street, NW
Washington, DC 20015
202-331-5848

202-331-5849 (fax)
spolin2@earthlink.net

(Admitted in D.C. and MD)

This transmission is protected by the Electronic Communications Privacy Act,
18 U.S.C. Sections 2510-2521 and intended to be delivered only to the
named addressee(s) and may contain information that is confidential,
proprietary, attorney work-product or attorney-client privileged. If this
information is received by anyone other than the named addressee(s), the
recipient should immediately notify the sender by E-MAIL and by telephone
202-331-5848 and obtain instructions as to the disposal of the transmitted
material. In no event shall this material be read, used, copied, reproduced,
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stored or retained by anyone other than the named addressee(s), except
with the express consent of the sender or the named addressee(s). Thank you.

From: Elena Q. Gerli
Sent: Monday, September 08 2014 i1: 54 AM

To: Chrlstc:pher Brancart N e e
Cc: spolin2@earthlink.net L el
Subject: RE: Yellowstone reasonable accomodatlon appeal hearmg date

Mr. Polin: please confirm that October 13, 2014 works for your clients as the date of the appeal hearing. Thank you.
Sincerely,

Elena Q. Gerli

Jones & Mayer

3777 N. Harbor Boulevard
Fullerton, CA 92835

(714) 446-1400

(714) 446-1448 fax

(714) 745-3632 mabile

From: Christopher Brancart [mailto:cbrancart@brancart.com]

Sent: Wednesday, September 03, 2014 11:56 PM

To: Elena Q. Gerli

Cc: spolinZ@earthlink.net

Subject: Re: Yeilowstone reasonable accomodation appeal hearing date

1 will provide you with the packet that will also be given to the commissioners about 10 days before the hearing.
Mr. Brancart, please advise if you are withdrawing or amending today's PRA request. Please also provide me
with the materials that you intend to submit to the commission in a timely manner.

Thank you. Iwill discuss withdrawal with Steve and get back to you.

On Wed, Sep 3, 2014 at 4:30 PM, Elena Q. Gerli <EQG@jones-mayer.com> wrote:

M. Polin: per our conversation, please disregard the notice of the hearing taking place on September 8, 2014. 1
have confirmed that a Planning Commission meeting is scheduled for Monday, October 13, 2014. The City is
not closed on Columbus Day, so the meeting will proceed as usual.

Please confirm by return email that you would like the hearing on that day, and not on September 22.

I will provide you with the packet that will also be given to the commissioners about 10 days before the
hearing. Mr. Brancart, please advise if you are withdrawing or amending today's PRA request. Please also
provide me with the materials that you intend to submit to the commission in a timely manner.

Once I receive confirmation that October 13, 2014 is agreeable, the city clerk will issue a new notice.
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Sincerely,

Elena Q. Gerli

Jones & Mayer

3777 N. Harbor Boulevard
Fullerton, CA 92835

(714) 446-1400

(714) 446-1448 fax

(714) 745-3632 cell

PRIVILEGED AND CONFIDENTIAL COMMUNICATION

This electronic transmission, and any documents attached hereto, may contain
confidential and/or legally privileged information. The information is intended
only for use by the recipient named above. If you have received this electronic
message in error, please notify the sender and delete the electronic message, Any
disclosure, copying, distribution, or use of the contents of information received
in error is strictly prohibited.

Christopher Brancart
Brancart & Brancart
(650) 879-0141 (voice)
(650) 879-1103 (fax)

CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual or entity to which it
is addressed and may contain information that is privileged, confidential, and exempt from disclosure under
applicable law. If the reader of this message is not the intended recipient, please call me. Thank you.

No virus found in this message.

Checked by AVG - www.avg.com

Version: 2014.0.4765 / Virus Database: 4015/8175 - Release Date: 09/08/14
PRIVILEGED AND CONFIDENTIAL COMMUNICATION

This electronic transmission, and any documents attached hereto, may contain
confidential and/or legally privileged information. The information is intended
only for use by the recipient named above. If you have received this electronic
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message in error, please notify the sender and delete the electronic message. Any
disclosure, copying, distribution, or use of the contents of information received
in error is strictly prohibited.
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Attachment No. 10

Letter from City to Yellowstone Recovery,
dated September 22, 2014 setting appeal
hearing for October 13, 2014



CITY OF COSTA MESA

P.0. BOX 1200 « 77 FAIR DRIVE * CALIFORNIA 92628-1200

DEVELOPMENT SERVICES DEPARTMENT

September 22, 2014

Steven G. Polin, ESQ.
Attorney At Law

3034 Tennyson Street. N.W
Washington, D.C. 20015
Spolin2 @earthlink.net

Dear Mr. Polin,

This letter is being sent as an acknowledgment of the receipt of your appeal of the denial of reasonable
accommodation request for, Yellowstone Recover, located at 3132 Boston Way in the City of Costa
Mesa as outlined in your letter dated August 26, 2014. Consistent with City procedures this appeal has
been scheduled for Planning Commission Consideration on October 13, 2014. The Planning Commission
meetings are held in the Council Chamber at 77 Fair Drive, starting at 6:00PM. A pre-meeting, also open
to the public is held in Conference Room 1A, just off the City Hall Lobby, at 5:30 PM, prior to Planning
Commissions meetings.

A staff report with attachments will be provide to you, when the Agenda Item has been finalized. This
would typically occur on Friday October 3, 2014. The staff report will be emailed followed by a hard
copy for your convenience.

If you have any questions or concerns regarding this appeal, please contact me at 714-754-5631 or
jerry.guarracino@costamesaca.gov ; or Elena Q. Gerli, Deputy City Attorney, at 174-446-1400 or
EQG@ com

Sincerely,

Guarrac o, AICP
Assistant Director
Community Improvement Division

cc: Chris Brancart
Yellowstone Recovery
Gary Armstrong
Elena Q. Gerli
Jim Fitzpatrick, PC Chair

Bullding Dlvision (714) 754-5273 « Code Enforcement (714) 754-5623 « Planning Division (714) 754-5245
FAX (714) 754-4856 « TDD (714) 754-5244 + www.costamesaca.gov



Attachment No. 11

Emails between DCA Elena Q. Gerli and
Yellowstone's counsel re-continuing the
hearing to December 8, 2014
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Elena Q. Gerli

From: Elena Q. Gerli

Sent: Thursday, October 02, 2014 11:31 AM

To: Steven Polin

Cc: Christopher Brancart; Honey Thames; Isaac Zfaty

Subject: RE: Yellowstone reasonable accomodation appeal hearing date

Steve: December 8, 2014 works, so the hearing will be scheduled for that meeting. You will receive a confirmation letter
from the City with the new date in a few days.

Please let me know if | can be of further assistance,

Elena Q. Gerli

Jones & Mayer

3777 N. Harbor Boulevard
Fulierton, CA 92835

{714) 446-1400

(714) 446-1448 fax

From: Steven Polin [spolin2@earthlink.net]

Sent: Thursday, October 02, 2014 11:24 AM

To: Elena Q. Gerli

Cc: Christopher Brancart; Honey Thames; Isaac Zfaty

Subject: Re: Yellowstone reasonable accomodation appeal hearing date

Thanks
Sent from my iPhone

> 0n Oct 2, 2014, at 12:03 PM, "Elena Q. Gerli" <EQG@jones-mayer.com> wrote:
>

> Thanks Steve, Stand by | will check with the City to make sure we're good with the date and get back to you today. |
don't anticipate any problems.

>

>e

>

> Elena Q. Gerli

>

> Jones & Mayer

>

> 3777 N. Harbor Boulevard

>
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> Fullerton, CA 92835

>

> (714) 446-1400

>

> (714) 446-1448 fax

>

> (714) 745-3632 cell

>

>

> From: steven g. polin [spolin2@earthlink.net]

> Sent: Thursday, October 02, 2014 9:00 AM

> To: Elena Q. Gerli; Christopher Brancart

> Cc: Honey Thames; Isaac Zfaty

> Subject: Re: Yellowstone reasonable accomodation appeal hearing date
>

> Elana, | have back to back to back to back jury trial scheduled from

> the middle of october until the middle of november as well as other commitments.
> December 8 is the best earliest date that | am available. So 1am

> requesting that Yellowstone matter currently scheduled from October
> 13, 2014 bhe rescheduled until December 8, 2014.

>

> thanks

>

>

>

> Steven G. Polin

> Law Office of Steven G. Polin

> 3034 Tennyson Street, NW

> Washington, DC 20015
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Elena Q. Gerli

From:; steven g. polin <spolin2@earthlink.net>

Sent: Thursday, October 02, 2014 9:00 AM

To: Elena Q. Gerli; Christopher Brancart

Cc: Honey Thames; Isaac Zfaty

Subject: Re: Yellowstone reasonable accomodation appeal hearing date
Categories: Moved to Laserfiche

Elana, | have back to back to back to back jury trial scheduled from the middie of october until the middle of november
as well as other commitments.

December 8 is the best earliest date that | am available. So | am requesting that Yeliowstone matter currently scheduled
from October 13, 2014 be rescheduled until December 8, 2014.

thanks

Steven G. Polin

Law Office of Steven G. Polin
3034 Tennyson Street, NW
Washington, DC 20015
202-331-5848
202-331-5849 (fax)
spolin2@earthlink.net

(Admitted in D.C. and MD)

This transmission is protected by the Electronic Communications Privacy Act,

18 U.S.C. Sections 2510-2521 and intended to be delivered only to the named addressee(s) and may contain information
that is confidential, proprietary, attorney work-product or attorney-client privileged. If this information is received by
anyone other than the named addressee(s), the recipient should immediately notify the sender by E-MAIL and by
telephone

202-331-5848 and obtain instruction