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MEETING DATE: APRIL 23, 2013 ITEM NUMBER: 1
SUBJECT: INFORMATICON REGARDING PROPQSED CHARTER
DATE: APRIL 17, 2013
FROM: CITY ATTORNEY'S OFFICE

PRESENTATION BY: KIMBERLY HALL BARLOW
FOR FURTHER INFORMATION CONTACT: Thomas R. Hatch, CEQ @ 714-754-5328 .

RECOMMENDATION:

Provide staff with direction on the following issues regarding the drafting of a city charter to be
placed on the ballof: :

1. Should the City pursue becorning a charter city?

If so, should the City use a charter committee or charter commission to draft the proposed
charter? '

3. Under state law, a charter commission is comprised of fifteen (15) members, However, if
the City Council opts for a charter committee, how many commitiee members shouid be
appointed and how should they be chosen?

4. Should the City appoint an independent facilitator to assist in drafting the proposed

charter? If so, who shouid serve as the fadllitator to the charter committee or charter

commission?

Who should serve as legal counsel for the charter committee or charter commission?

What is the timeline for drafting a proposed charter?

oo

BACKGROUND:

Members of the Costa Mesa City Council expressed interest in pursuing a proposed charier for
submission to the voters of the City of Costa Mesa that would give the City more authority over
municipal affairs. To that end, staff is. providing information regarding charter commissions,
charter committees, and the composition thereof. Furthermore, certain issues were raised
related to the drafting and adoption of a proposed charter that are addressed in this report.

ANALYSIS:

1. Charter City v. General Law City

Becoming a charter city rests with the voters’ decision whether to retain greater decision -
making authority over local matters. In general law cities such as Costa Mesa, California
Constitution art. XI, Section 2 prescribes the California Legislature to create uniform laws and
procedures governing municipalities. Beyond those laws and procedures set forth by the
Legislature, a city may make and enforce within its limits all local, police, sanitary and other
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ordinances and regulations not in conflict with the general taw. As a general law city, a city's
authority to act is limited by the general laws enacted by the Legislature.

An alternative form of focal government allowing cities independence from the laws enacted by
the Legislature is a charter city. Of the 482 cities within the State of Califomia, approximately
121 of those cities use the charter form of government.! Whereas, general law cities derive
their authority from the laws adopted by the Leglislature, charter cities derive their authority to
govern locally from the California Constitution so that the city has control over municipal affairs.
A municipal affair is defined as areas within the exclusive control of a city and include, but are
not limited to, the following:

Construction and maintenance centracting,
Land use,

City finances,

City government structure,

Negotiating with employee crganizations,
Franchise fees with certain utilities,
Control over municipal elections, and
Certain land use and zoning decisions,
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Notwithstanding these advantages, there are several limitations upon a charter city's powers. In
particular, a charter city's decision-making authority is spescifically limited to only municipal
affairs and does not extend to matters of statewide concern. Generally speaking, a matter of
statewide concern is something that is determined, by the courts or the Legislature, to be of
impertance to the entire state and, thus, preempting any local laws or regulations. For
example, many traffic regulations are matters of statewide concern. Additicnally, the State of
California’s Penal Code maintains primacy in all respects. Thus, a charter city is prohibited
from adopting local traffic regulations or criminal statutes that conflict with state law.,

Adopting a charter does not change the way a city operates. Like the State of California and

. U.S. Constitutions, a charter would provide a framework to make community-specific decisions

regarding municipal affalrs.  Any changes to existing ordinances and regulations are
permissible so long as they are consistent with the charter. ‘

Staff seeks direction from the City Council as to whether the City will pursue a charter,

2. Council, Charter Commitiee, or Charter Commission

If the City Council decides to pursue a charter, the first step in the process is what type of
governing body will draft the proposed charter. The three options include: City Coungll, City
Council by way of a charter committee, or an elected charter commission,

[n the first of these scenarios, a charter can be proposed by the City Counci! and drafted by the
City Attorney. Alternatively, the City Council may create a committee that would hold meetings
subject to the public as a Brown Act body, draft a charter, and then submit the proposed charter
as a recommendation to the City Council. The City Council and stakeholders would then have
an opportunity to deliberate over the proposed charter at public meetings. The City Council
could make changes to the proposed charter during this deliberation and decide whether to
submit the proposed charter to volers,

Its members would be appointed by, and report directly to, the City Council. The City Council
can limit its existence to a set amount of time or continue until its purpose is achieved.

! www, cacitles.org/charter-cities



The third method of propesing a charter is by way of an elected commission, also a Brown Act
body. In order to form a commission, the City Council must call for an election whereby Costa
Masa voters choose fifteen (15) commissioners. An election of charter commissioners can take
place at either a general or special election subject to the following format;

> The voters first vote on the following question: “Shall a charter commission be
elected to propose a new charter?”

> If this question receives a majority vote, then the 15 candidates receiving the
highest number of votes will then organize as the Commission.

The soonest statewide election to elect commissioners would be June 2014 thus pushing any
proposed charter to Costa Mesa voters to 2016. In the case of a vacancy, that seat is filled by
appointment of the Mayor. Any charter proposal coming from the commission requires the
signature of the majority of its members that Is then filed with the City Clerk's office. Once filed,
the proposed charter is submitted to the voters of the city at the next established siatewide
general, statewide primary, or regularly scheduled municipal election. Once formed, the
commission has two years from the date of the slection of the charter commissioners to
complete and submit a proposed charter. At the end of that two-year period, the commission is
dissolved even if it has not completed its wark in drafting a proposed charter,

Martin & Chapman Co., which provides election consulting services to cities throughout
Southern California, states that “Imjodernly, cities have not used the charter commission
approach for many years...” The City Attorney's office complied a list of cities that have
pursued charters aver the past ten (10) years along with what form of governing hody was
utilized to come up with the following results. Currently, the City of Arroyo Grande is using a
committee to draft and revise its proposed charter. The cities of Desert Hot Springs (2003),
Buena Park (2008), and El Centro (2009) each used a committee to draft their proposed
charters. Alternalively, the city councils In Solvang (2006), Vista (2007), Victorville (2008),
Carlsbad (2008), EI Centro (2009), Oceanside (2010), and E! Cajon (2012) each drafted their
proposed charters with assistance from the City Attorney. :

As to the use of a commission, in 2009, the City of Elk Grove utilized a charter commission to
prepare a charter that was ultimately struck down by its voters. Use of a committee eliminates
the time spent electing members that a commission requires so that the city can begin the
process of drafting a charter,

Whether utllizing a commitiee or a commission, the City should provida stakeholders with
maximum transparency during the drafting process, including videotaping the commission or
committee meetings, posting online drafts of the proposed charter (or even draft sections of the
proposed charter), generating public input through the City's website, and providing a Charter
section on the Chly's website that would provide detailed background information on charters in
general and the process in Costa Mesa in particular.

If the City Council proceeds with a proposed charter, staff requests direction on the tybe of
governing body the City will utilize in drafting a charter,

3. Number of Members

If a commission is utilized, state law requires 15 members elected by the voters. However, if a
committse is utilized, the City Council must determine how many members will serve and how
those members will be chosen. The City Council has various options at its disposal for
choosing committee members. One example is the following:
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» First Five (5). Each City Council member appoints one person,

» Second Five (5): Each City Council member places a name into a lottery. Each
name pulled will require a motion, secend, and a vote in order to be appointed.
The process will continue until five (5) more are selected. 7

» Final Three (3): Selection by way of a simple Iottery. The first three (3) names
pulied from the lottery wil! be the final three members of the committee.

Other alternatives to choosing committee members include:

> Each City Council member chooses a set number of committee members;

» Names of applicants are placed in a hat and chosen randomly; or

» In the same manner fo choose Parks and Recreation and Planning
Commissioners are chosen,

These are just some examples of the manner that commitiee members may be chosen,

Furthermore, if a committes is utilized, the City Councii must determine the number of members
taking Into consideration that the group should be a manageable size and oddly numbered in
order to work together and prepare a comprehensive document. Staff recommends between
five (5) and fifteen (15) committee members.

If the City Council opts for a commission, then it will consist of fifteen (15) members under state
law. However, if the City Council opts for a committee approach, staff requires direction
regarding the number of members and manner of choosing members.

4. independent Faciiitator

The City may consider utilizing an independent facilitator to assist in the preparation of a
proposed charter. A facilitator can assist a committee or commission in understanding and
focusing on common objectlves, developing a plan on how to achieve those objectives and also
working towards a consensus over areas of disagreement. The role of the facilitator involves
facilitating solutions between its members while also providing administrative functions {e.g.
interfacing with staff, coordinating schedules, gathering documents, and attending meetings). If
the City Council apts for a facilitator, then staff requests direction an who should be chosen.

5. Legal Counsel

The Committee/Commission will require legal counsel for the purpose of ensuring Brown Act
compliance, researching and answering questions regarding the charter approval process, Itis
proposed that Kimberly Hall Barlow serve as special counsel to the Charter
Comymiltee/Commission. As former Gity Attorney and special counsel to the City of Costa Mesa
In 2012 regarding the proposed city charter, Ms. Barlow is familiar with the community and has
the requisite knowledge and legal experience to fulfill this role. It is also proposed that Yolanda
Summerhill serve as assistant special counsel. Ms. Summerhill has worked in municipal law
since 20C0 and has served as Deputy City Attorney within the City on a number of matters over
the past several years. Ms. Barlow and Ms. Summerhill work together on a number of projects
making for a good team to fulfill the role as Special Counsel if the City pursues a charter.

If the City Council proceeds with a propased charter, staff seeks direction frem the City Council
on the appointment of special counsel. '
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8. Timeline

The timeline for approval of the charter depends on whether a commission or committes is
chosen to draft the proposed charter. Using a commission, the City Council could adopt a

- resolution calling for a special election to elect commissioners during the Juna 3, 2014

statewide primary. The resolutions must be submitted on or before March 7, 2014. Because a
commission requires an elaction of its fiftesn (15) member board, the process can take
anywhere from several months to more than a year, Utilizing a commission, the earliest any
proposed charter could be brought to Costa Mesa voters is 2018. The commission would be
tasked with drafting a proposed charter within two years that must be approved hy a majority of
its members and submitting it to the City Clerk.

Utiiizing a committee, the City Council must hold at least two public hearings at least thirty-days
{30} apart before placing the proposed charter on the ballot for Costa Mesa voters to decide.
Each public hearing must provide the public with at least twenty-one (21) days’ notice of the
hearing and the vote to propose the charter must occur at least twenty-one (21) days after the
second public hearing. Furthermare, preparing drafts, disseminating the information to the
public, receiving comments from the public coupled with argument and rebuttal submission
deadlines must also be taken into consideration when projecting a timeline.

If a charter is proposed for the next statewide primary election in 2014, then the first public
hearing could be scheduled as late as January 2014 or as early as December 2013. If a
charter is proposed for the next statewide general election in 2014, then the first public hearing
must ocour on or befors May 25, 2014 2

ALTERNATIVES CONSIDERED:

The City Councll can choose not o proceed with a proposed charter.

FISCAL REVIEW:

Staff is obtaining a cost estimate of conducting an election of commissioners and placing a
proposed charter on the ballot during the 2014 statewide primary and general elections, When
that information is received, staff will provide a supplemental staff report with the cost estimates.
Additionally, the City will have some costs for the services of an independent facilitator and other
miscellaneous expenses If a Charter process is conducted. A facilitator may cost between $4,000
and $8,000 depending on how many meetings are held with the Committee or Commission.

LEGAL REVIEW:

The City Attorney’s office has reviewed this report and attachments.

CONCLUSION:

The City Attorney’s office seeks direction from the City Council regarding the questions set forth in
the Recommendations above.,

‘ ? These dates are only estimates and may change tepending upon due dates from the Orange County Registrar of Voters and

requirements of State law.
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{All attachments referenced here can be obtalned online at
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ATTACHMENT 1

General Law City v. Charter City

- Characteristic

" General Law City

Charter Cif.y '

Ability to Govern
Municipal Affairs

Bound by the state's general law, regardless
of whether the subject concems a municipal
affair.

Has supreme authority over “municipal
affairs.” Cal, Const, art. X1, § 5{b).

Form of Government

State law describes the city's form of
government For example, Government
Coda section 36501 authorizes ganeral law
clties be governed by a clty council of five
members, a cily clerk, a city freasurer, a
police chief, a fire chief and any subordinate
officers or employeas as required by law.
City electars may adopt ordinance which
provides for a different number of council
members, Cal. Gov't section 34871, The
Government Code alsc authorizes the “city
manager” farm of government, Cal, Gov't
Code § 34851.

Charter can provide for any form of
government Ineluding the “strong mayor,”
and “clty manager” forms. See Cal, Const.
art. X, § 5(b); Cal. Gov'{ Code § 34450 &t
seq.

Elections Generally

Municipal elections conducted in accordance
with the California Elections Code, Cal, Eles.
Code 8§ 10101 et seq..

Not bound by the California Elections Code.
May establish own election dates, rules, and
procedures. See Cal. Const. art. XI, § 5(b);
Cal. Elec. Code §§ 10101 ef seq.,

Methods of Elections

Generally holds at-large elections whereby
volers vole for any candidate on the ballot,
Cities may also choose to elact the city
council “by" or *from” districts, so iong as the
election system has been established by
ordinance and approved by the voters, Cal,
Gov't Code § 34871. Mayor may be elected
by the city council aor by vote of the people,
Cal. Gov't Code §§ 34802,

May estabiish procedures for selesting
officers. May hold at-large or district
elections. See Cel. Const, art. XI, § 5(b).

City Council Member
Qualifications

Minimurn gqualifications are;

United States citizen

Al least 18 years old

Registered voter

Resident of the city af least 15 days
prior to the election and throughout
his or her term

5. [f elected by or from a district, be a
resident of the geographical area
comprising the district from which he
or she is elected.

S0

Cal, Elec, Code § 321; Cal. Gov't Code §§
34882, 36602, 87 Cal. Op, AMt'y Gen, 30
(2004),

Can establish own criteria for city office
provided it does not violate the 1.8,

_ Constitution. Cal. Const. art. XI, § 5(b), 82

Cal. Op. Ait'y Gen. 8, 8 (1999),

1ofB
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ATTACHMENT 1

Characterlstic

General Law City

" Charter City

Public Funds for Candidate
in Munlcipal Elections

Ne public officer shall expend and no
candidate shall accept public money for the
purpose of seeking elected office. Cal. Gov't
Code § 85300.

Public financing of election campaigns is
lawful, Johnson v. Bradley, 4 Ca). 4th 388
(1892).

Term Limits

May provide for term limits. Cal, Gov't Cods
§ 36502(b).

May provide for term limits, Cal. Const. ari.
Xl, § 5(b); Cal Gov't Code Saction 36502 (n).

Vacancies and Termination
of Office

An office becomes vacant in several
instances including death, resignation,
removal for fallure to perform official duties,
electorate irregularities, ahsence from
meetings without permission, and upon non-
residency. Cal. Gov't Code §§ 1770, 36502,
36513,

May establish criteria for vacating and
terminating city offices so long as it does not
violate the state and federal constitutions.
Cal. Const. art. X1, § 5(b).

Council Member
Compensation and
Expense Reimbursemant

Salary-ceiling Is set by city population and
salary increases set by state law except for
compensation established by cily electors.
Seo Cal. Gov't Code § 36516, If a clty
provides any iype of compensation or
payment of expenses to council members,
then all councll members are required to
have two hours of ethics training. See Cal,
Gov'i Code §§ 53234 - 53235,

May aestablish council members’ salaries.
See Cal. Const. art. X1, § 5(b). Ifa clty
pravides any type of compensation or
payment of expenses to council members,
then all councll membars are required to
have two jiours of ethics training. See Cal,
Gov't Code §§ 53234 - 53235,

Legislative Authority

Ordinances may not be passed within five
days of introduction unless they are urgency
ordinances. Cal. Gov't Code § 36934,

Ordinances may only be passed at a regular
meeting, and must be read in full at time of
Introduction and passage except when, after
reading the title, further reading is waived.
Cal. Gov't Code § 36934,

May establish procedutes for enacting local
ordinances, Brougher v, Bd. of Public Works
205 Cal. 426 (1928),

]

Resolutions

May establish rules regarding the
procedures for adopling, amending or
repealing resolutions,

May establish pracedures for adopting,
amending or repealing resolutions, Brougher

| v. Bd. of Public Works, 205 Cal. 426 {1928).

Quorum and Voting
Requirements

A majority of the city council constitutes a
quorum for transacticn of business. Cal.
Gov't Coda § 36810.

All ordinances, resolutions, and orders for
the payment of money require a recorded
majority vote of the total membership of the
city council. Cal. Gov't Code § 26938,
Specific lsgislation raquires supermajority
votas for certain actions.

May establish own procedures and quorum
requirements, However, certain legislation
requiring supermajority voles is applicable to
charter cities. For example, see Galifornia
Code of Civll Procedure section 1245,240
requiting a vote of two-thirds of alf the
mermnbers of the governing body unless a
grealer voie is required by charter.

20of8




ATTAGHMENT 1

Cha réc‘terisiic

‘General Law City

Charter City

-~ Rules Governing
Procedure and Decorum

Ralph Brown Act is applicable. Cal, Gov'
Code §§ 54951, £54053(a).

Canflict of interest laws are applicable. See
Cal. Gov't Code § 87300 ef saq..

Ralph Brown Act is applicable. Cal. Goy't
Code §§ 54951, 54853(a).

Conflict of Interest laws are applicable. See
Cal. Gov't Gode § 87300 of sey..

May provide provisions related to ethics,
conflicts, campaign financing and
incompatibility of office.

Personnel Matters

May establish standards, requirements and
procedures for hiring perscnnel congistent
with Government Code requirements.

May have “civil service” system, which
includes comprehensive procedures for
recruitment, hiring, testing and promotion.
See Cal. Gov't Code § 45000 st seq,

Meyers;Milias~Brown Act applies, Cal. Gov'
Code § 3500.

Cannot raquire employeas be resldents of
the city, but can require them to reside within
a reasonable and specific distance of their
place of emplayment. Cal. Const. art, X, §
10(b).

May establlsh standards, requirements, and
procadures, including compensation, terms
and conditions of smployment for personnel,
See Cal. Const. art. XI, § 5{h).

Procedures set forth iIn Meyers-Milias-Brown
Act (Cal. Gov't Code § 3500) apply, but note,
“[Tlhete is a clear distinction between the
substance of a public employee labor issue
and the proceduire by which it is resolved.
Thus there is no question that 'salaries of
local employees of a charter city constitute
municipal aifairs and are not subject to
general laws." Votsrs for Responsible
Retirement v. Board of Supearvisors, 8
Cal.4th 765, 781 (1994),

Cannot require employees be residerts of
the city, but can require them to reside within
a reasonable and specific distance of their
place of employment. Cal. Const, art, XI,
=ection 10(b).

Contracting Services

Autharity to enter into contracts ta carry out
necessary funclions, including those
expressly granted and those Implied by
necessity. See Cal, Gov't Code § 37103;
Carruth v. City of Madera, 233 Cal. App. 2d
688 (1965),

Full authority to contract consistent with
charter.

May transfer some of its functions to the
county including tax collection, assessment
collection and sale of property for non-
payment of iaxes and assessments, Cal.
Gov't Code §§ 51330, 51334, 51335.

3ofB6
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ATTACHMENT 1

Characteristic:

General Law Gity

Charter City

Public Contracts

Competitive bidding required for public works
contracts ovar 35,000, Cal. Pub. Cont. Code
§ 20162. Such contracts must be awarded to
the lowest responsible biddar. Pub, Cont.
Code § 20162. If city elects subject itself to
uniform construction accauniing procedures,
less formal procedures may be available for
contracts less than $100,000. See Cal, Pub.
Cont. Code §§ 22000, 22032,

Contracts for professlonal serviees such as
private architectural, landscape architectural,
engineering, environmental, land survaying,
or construction management firms need not
be compefitively bid, but must be awarded
on basis of demonsirated competence and
professional qualifications necessary for the
satisfactory performance of services. Cal.
Gov't Code § 4526,

Not required to comply with bidding statutes
provided the city charter or a ¢ity ordinance
exempts the city from such statutes, and the
subject matter of the bid constiiutes a
municipal affair. Pub. Cont. Code § 1100,7;
see R & A Vending Services, Inc. v. City of
Los Angelss, 172 Cal. App. 3d 1188 (1285),
Howard Contracting, Inc. v. G.A. MacDonald
Constr. Co., 71 Cal. App. 4th 38 (1998).

Payment of Prevailing
Wages

In general, pravalllng wagess must be paid on
public works projects over $1,000. Cal, Lab.
Code § 1771. Higher thresholds apply
(815,000 or $25,000) If the public entity has
adopted a special labor compliance program.
See Cal, Labor Code § 1771.5(a)-(c).

Historlcally, charter cities have not been
bound by stats law prevailing-wage
requirements so long as the projectis a
muricipal affair, and not one funded by state
or federal grants. Vial v. City of San Diego,
122 Gal. App. 3d 348, 348 (1981). Howsaver
there is a growing trend on the part of the
courts and the Legislature to expand the
applicability of prevailing wages to charter
cities under an analysis that argues that the
payment of prevailing wages is a matter of
statewide concern. The California Supreme
Court clirrently has befare them a case that
will provide the apporiunity to decide
whether prevailing wage is a municipal affair
or whether it has become a matter of
statewide cancern,

H
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ATTACHMENT 1

Chara'ctéristic

" General Law Clty

- Charter'City*—

%
o Finance and Taxing Power

g

May impose the same kinds of taxes and
assessment as charter cities. See Cal. Gov't
Code § 37100.5,

Imposition of taxes and assessments subject
to Proposttion 218. Cal. Const. art. X1lIC.

Examples of common forms used in
assessment district financing includa:

« |mprovement Act of 1911, Cal, Sts,
& High. Cede § 22500 et seq..

»  Municipal Improvement Act of 1813.
See Cal. Sts. & High, Code §§
10000 &t seq..

* |mprovement Bond Act of 1815. Cal.
Sts. & High. Code §§ 8500 ot saq.,

» lLandscaping and Lighting Act of
1872, Cal. Sts. & High. Code §§
22500 et seq..

«  Benefit Assessment Act of 1882,
Cal. Gov't Code §§ 54703 ef seq..

May impose business license taxes for
regulatory purposes, revenue purpeses, or
both, Sea Cal. Gov't Coda § 37101,

May not impose real property transfer tax.
See Cal, Consl. art. XINA, § 4; Cal. Gov't
Code § 53725, but see authority to impose
documentary transfer taxes under certain
circumstances, Cal. Rev. & Tax. Code §
11911(a), (c).

Have the power to tax,

Have broader assessment powers than a
general law clty, as well as taxation power as
determined on a case-by case basis,

imposition of taxes and assessments subject
to Proposition 218, Cal. Const. art. XIIC, §
2, and own charter limitetions

May proceed under a general assessment
law, or snact local assessment laws and
then elect to proceed under the local law.
Ses J.W. Jonas Companies v. Cily of San
Diego, 157 Cal. App. 3d 745 {1984},

May impose business license taxes for any
purpose uniess limited by state or fadera)
constitutions, or city charter, Ses Cal. Const.
art, X1, § 5. :

May impose real property transfer tax; does
not viclate either Cal. Const art, XA or
California Government Code section 53725,
See Cofn v. City of Oakland, 223 Cal. App,
3d 261 (1990); Fielder v. City of Les
Angslas, 14 Cal. App. 4th 137 (1293).

Streets & Sidewalks

Stale has preempted entire field of traffic
coniral. Cal. Veh, Code § 21,

State has preempted entire field of traffic
contral. Cal. Veh. Code § 21.

Penalties & Cost Recovery

May impose fines, penalfies and forfeifures,
with a fine not exceeding $1,000. Cal, Gov't
Code'§ 36901.

May enact ordinances providing for various
penalties so long as such penallies do not
exceed any maximum limits sef by the
charter, Counly of Los Angeles v. Gity of Los
Angeles, 219 Cal. App. 2d 838, 844 (1963).
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ATTACHMENT 1

Ch aracteris_ti'c

.. General Law Clty

-+ Charter City

o Public Utilities/Franchises

May establish, purchase, and operate public
works to furnish its inhabitants with electric
power, See Cal. Const. art. X, § 9(a); Cal.
Gov't Code § 39732; Cal. Pub, Util. Code §
10002,

May grant franchises to persons or
carporations seeking to furnish Eght, water,
power, heat, transporiation or
communication services in the city to allow
use of city streets for such purposes. The
grant of franchises can be done through a
bidding process, under the Brotighton Act,
Cal. Pub. Util. Code §§ 6001-6092, or
without a bidding process under the
Franchise Act of 1837, Cal. Pub, Util. Code
§§ 6201-68302.

May establish, purchase, and operate public
works to furnish its inhabltants with electric
power, See Cal. Const. art, X|, § 9(a); Cal.
Apartment Ass'n v. City of Stockton, 80 Cal,
App. 4th 699 (2000).

May establish conditions and ragulations on
the granting of franchises fo use city streets
to persens or corporations seeking to furnish
light, water, power, heat, transportation or
communication services in the city.

Franchise Act of 1937 is not applicable if
charter provides, Cal. Pub. Util, Code §
6205,

Zoning

Zoning ordinances must be consistent with
general plan. Cal. Gov't Code § 65860,

Zoning ordinances are not required to be
conslstent with general plan unless the city
has adopted a consistency requirement by
charter or ordinance. Cal. Gov't. Code §
§5803.

=T
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ATTACHMENT 2

ities: A Quick Sumin; sgarchers

The following summary was drafted by the League of California Cities’ lagal
staff, in an attempt to give the press and research communities a primer on
some frequently asked questions regarding charter cities.

Charter Cities vs. General Law Cities - The Basics

The California Constitution gives cities the power to become charter cities.” The benefit of
becoming a charter city is that charter cities have supreme authority over "municipal affairs.”? In
other words, a charter city’s law concerning a municipal affair will trump a state law governing the
same topic.*

Cities that have not adopted a charter are general law clties. General law cities are bound by the
state’s general law, even with respect to municipal affairs. Of California’s 478 cities, 108 of them
are charter cities.

The charter city provision of the State Constitution, commonly raferred to as the “home-rule”
provision, is based on the piinciple that a city, rather than the state, is in the best position to know
what it needs and how to satisfy those needs.* The home-rute provision allows charter citias to
conduct thelr own business and contro! their own affairs.® A charter maximizes local control.

A city charter, in effect a city’s constitution, need not set out every municipal affair the city would
like to govern. So long as the charter contains a declaration that the city intends to avail itself of
the full power provided by the California Constitution, any city ordinance that regulates a munigipal
affalr will govern over a general law of the state.®

Defining ‘Municipal Affalrs’

Determining what is and is not a “municipal affair” is not always stralghtforward. The California
Constitution does not define "municipal affair.” It does, however, set out a nonexclusive llst of four
“core” categories that are, by definltiont, municipal affairs.”

Thése categories are 1) regulation of the “city police force”; 2) “subgovernment in ali or partof a
city”; 3) “conduct of city elections”; and 4) “the manner in which , . . municipal officers [are]
elected."® Beyond this fist, it is up to the courts to determine what is and is not a municipal affair.

To determine if a matter is a municipal affair, a court will ask whether there are good reasons,
grounded on statewide interests, for the state law to preempt a local law.? In other words, courts

' Cal. Const. art. XJ, § 3(a).
% Cal. Const. art, XI, § 5(a).
8 Johnson v. Bradley, 4 Gal, 4th 389, 399 (1992),
; Fragiey v. Phelan, 126 Cal. 383, 387 (1899),
Id.
% There are some axcoptions to this rule. For example, a charter city is bound by the Public Contract Code unless the
city’s charter expressly exempts the clity fram the Code’s provisions or a ity ordlinance conflicts with a provision in the
Code, Ses Cal. Pub. Cont. Code §1100.7.
7 Cai. Const. arl. X|, § 5(b); Johnsan, 4 Cal, 4th at 398,
& Cal. Const. art. XI, § 5(b).
# Johnson, 4 Cal. 4th at 405,
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will ask whether there Is a need for "paramount state controf” in the particular area of law.'® The

- Legislature’s intent when enacting a specific law is not determinative.

The concept of "municipal affairs” is fluid and may change over time."? Issues that are municipal
effairs today. could become areas of statewide concern in the future,® Nonhetheless, there are
some areas that courts have consistently classified as municipal affairs. These Include:

Municipal election matters '

» Land use and zoning decisions (with some exceptions)'
How a city spends its tax dollars®
Municipal coriracts, provided the charter or a city ordinance exempts the city from the
Public Contract Code, and the subject matter of the bid constitutes a municipal affair,’’
Thus, a charter may exempt a city from the State's competitive bidding statutes.

Likewise, there are some areas that courts have consistently classified as areas of statewide
concern, including: -

« Traffic and vehicle regulation®

» Tort claims against a governmental entity"®
= Regulation of school systems®

How to Become a Charter City

" To become a charter city, a city must adopt a charter. There are two ways to adopt a charter:

= The city’s voters elect a charter comimission.?’ The commission has the responsibility of
drafting and debating the charter.

* The governing hoard of the city, on its owh motion, drafts the charter.?

In eithezr3 case, the charter is not adopted by the city untii it is ratified by a majority vote of the city's
voters, ’

For more information about charter cilies, please visit the "Charter Cities” section of the League’s
Web site at hilp/fwww.cacities.org/chartercities. .

Wi, at 400.

. at 405,

" Cal. Fed. Savings & Loan Ass'n v. Clty of Los Angeles, 54 Cal. 3d 1, 16 (1991); lsaac v. Ciiy of Los Angeles, 68 Cal.
App. 4th 586, 599 (1998),

% saac, 66 Cal. App. 4th at 584,

" Mackey v. Thisf, 262 Cal. App. 2d 362, 365 (1968),

'® Sae Brougher v. Bd. of Pub. Works, 205 Cal, 426, 440 (1928),

'S Johnson, 4 Cal. 4th at 407.

Y Pub. Cont, Coda §1100.7, R & A Vendlng Services, Inc. v. Clly of Los Angeles, 172 Cal, App. 3d 1188, 1181 {1885},
Howard Contraciing, Inc, v. G.A, MacDonald Consfr, Co., 71 Cal. App. 4th 38, 51 (1998) '
"9 Cal. Veh. Cade § 21.

'® Helbach v. Gity of Long Beach, 50 Cal, App. 2d 242, 247 (1542),

2 Whisman v. San Francisco Unified Sch. Dist., 86 Cal, App. 2d 782, 789 (1978).

" Cal, Gov't Code § 34451,

 Cal, Gav't Code § 34458.

73 Cal. Gov't Code §§ 34457, 34462,
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Charter Cities

Adelanto
Alameda
Albany
Alhambra
Araheim
Arcadia
Bakersfield
Bell
Berkeley
Big Bear Lake
Buena Park
Burbank
Carlsbad
Cerritos
Chico
Chula Vista
Compton
Cuiver City

Cypress

Del Mar
Desert Hot Springs
Dinuba
Downey

El Cajon

El Centro
Eureka
Exeter
Folsom
Fortuna
Fresno
Gilroy
Clendale
Grass Valley
Hayward
Huntington Beach
Indian Wells
Industry
inglewood
Irvine
Irwindale
King City
Kingshurg

! ancaster
La Quinta

ATTACHMENT 3

Lemoore
Lindsay

Loma Linda
Long Beach
Los Alamitos
Los Angeles
Marina
Marysville
Merced
Modesto
Monterey
Mountain Viaw
Napa

Needles
Newport Beach
Norco
Oakland
Oceanside
Oroville
Pacific Grove
Palm Desert
Palm Springs
Palmdale
Palo Alto
Pasadena
Petaluma
Piedmont
Flacentia
Pomona

Paort Hueneme

. Porterville

10f2

Rancho Mirage
Redondo Beach
Redwood City
Richmond .
Riverside
Roseville
Sacramento
Salinas

San Bernardino
San Diego

San Francisco
San Jose

San Leandro
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San Luis Obispo
San Marcos
San Mateo
San Rafael
San Ramon
Sand City
Santa Ana
Santa Barbara
Santa Clara
Santa Cruz
Santa Maria
Santa Monica
Santa Rosa
Santee

Seal Beach
Shafter

Signal Hill

Total Cities: 121

ATTACHMENT 3

Sclvang
Stockton
Sunnyvale
Temple City
Torrance
Truckee
Tulare
Vallejo
Venhtura
Vernon
Victorville
Visalia
Vista
Watsonville
Whittier

Woodlake
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What is the Constitutional Framework for Gharter Cities?

Article X1, section 3(a) of the California Constitution authorizes the adoption of a city
charter and provides such a chatter has the force and effect of state law. Article XI,
section 5(a), the "home rule" provision, affirmatively grants to charter cities supremacy
over "municipal affairs." Howsver, the California Constitution does not define the term
"municipal affair,”

What are "Municipal Affairs?"

The home rule provision of the Callifornia Constitution authorizes a charter city to
exercise plenary authority over municipal affairs, free from any constraint imposed by the
general law and subject only to constitutional limitations, See Cal. Const. art. X| § 5(a);
Ex Parte Braun, 141 Cal. 204, 209 (1903); Bishop v. City of San Jose, 1 Cal. 3d 56, &1
(1969); Comm. of Seven Thousand v. Super. Ct, (City of lrvine), 45 Cal.3d 491 (1988),

How Do the Courts Distinguish Beftween Municipal and Statewide Concerns?
Whether a given activity is @ municipal affair over which & city has sovereignty, or a
statewide concern, over which the legislature has authority, is a legal determination for
the courts to resclve, Thus, the determination of whether a given activity is & municipal
affair or statewide concern is done on a case-by-case basls. The court's determination
will depend on the particular facts and circumstances of each case. See In Re Hubbard,
82 Cal. 2d 119, 128 (1964). Keep in mind that the concept of "municipal affairs" is a fluid
oneg that changes over time as local Issues hecome statewide concemns, See fssac v,
City of Los Angeles, 66 Cal. App. 4th 588 (1998),

What Activities Have the Courts Classified As Municipal Affairs?
There are some areas that ihe courts have consistently classified as municipal affairs.
Examples include the following:

e Municipal Election Matters, See Mackey v. Thiel, 262 Cal. App. 2d 362 (1968),

+ Procedures for Initiative, Referendum and Recall. See Lawing v. Fawi, 227 Cal.
App. 2d 23, 28 (1864).

+ Procedures for Adopting Ordinances. See Brougher v. Board of Public Works,
205 Cal. 426 (1928). -

+ Compensation of City Officers and Employees. Cal. Const. art. XI, § 5(b); See
Senoma County Crganization of Public Employees v. County of Sonoma, 23 Cal,
3d 296 (1979), but see San Leandro Police Officers: Association v. City of San
Leandro, 55 Cal. App. 3d 553 (1976) (labor relations is not a municipal affair;
Charter cities are subject to the Meyers-Milias Brown Act. Cal. Gov't Code §
3500,

+ Processes Associated with City Contracts. See First Strest Plaza Partners v. City
of Los Angeles, §5 Cal. App. 4th 850 (1998); but see Domar Electric, inc. v. City
~of Los Angeles, 41 Cal. App. 4th 810 (1995) (state law establishing employment
policy may preempt local regulation of bidding criteria).
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Financing Public Improvements. See City of Santa Monica v. Grubb, 245 Cal,
App. 2d 718 (1996).

Makihg Charitable Gifts of Public Funds for Public Purposes. See Cal. Const, art,

XV, § 6; Tevis v. City and County of San Francisco, 43 Cai. 2d 190 (1954),

Term Limits for Council Members. See Cawdray v. City of Redondo Beach, 15
Cal. App. 4th 1212 (1993); but see Cal. Gov't Code § 38502(b) (regulating term
lirmits).

Land Use and Zoning Decislons (with a few exceptions). See Brougher v. Bd. of
FPub, Works, 205 Cal. 426 (1928).

What Activities Have the Courts Ciassiﬁerd as Statewide Concerns?

The following have consistently been classified by the courts as matters of siatewide
concern;

School Systems. Whisman v. San Francisco Unified Sch. Dist., 86 Cal, App. 3d
762, 789 (1878).

Traffic and Vehicle Regulation. Cal. Veh. Code § 21.

Licensing of Members of a Trade or Profession. City and County of San
Francisco v, Boss, 83 Cal. App. 2d 445 (1948),

Tort Claims Against a Governmental Enlity, Helbach v. Cit}) of Long Beach, 50
Cal, App. 2d 242, 247 (1942).

Open and Public Meetings. Ralph M. Brown Act, Cal. Gov't Code §§ 54651,
54953(a).

Exercise of the Power of Eminent Domain. Wilson v Beville, 47 Cal, 2d 852, 856
(1957).
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