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AGREEMENT

THIS AGREEMENT, dated July 7 , 2015, is made by

the CITY OF COSTA MESA, a political subdivision of the State of California ("CITY"),
and American Asphalt South, Inc., a California Corporation, ("CONTRACTOR").

CITY desires to construct the pubiic work and improvements described below
under Scope of Work, Paragraph 1 ("Work").

ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The scope of work consists of application of a Type | slurry seal pavement
coating the replacement of traffic markings, striping, and traffic control: and all other work
needed to complete the project in accordance with the contract documents.

The Work is further described in the “Contract Documents” referred to
below.

The Project is 2014-2015 Slurry Seal Project (Zone 1,3,12,15) — City Project
No. 15-06 (“Project”).

2. CONTRACT DOCUMENTS.

The complete Agreement consists of the following documents relating to the
Project: this Agreement; notice inviting bids; the Contractor's bid; the complete plans,
profiles, detailed drawings and specifications, including general provisions and special
provisions; the provisions of the most current edition of Standard Specifications for
Public Works Construction, published by Building News, Inc., Los Angeles, California,

popularly known as "The Green Book"; Faithful Performance Bond and Labor and
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and workmanlike manner in strict conformity with the Contract Documents.

The equipment, apparatus, facilities, labor and material shall be furnished
and such Work performed and completed as required in the plans and specifications to
the satisfaction of the Project Manager or her designee, and subject to her approval. )

6. CONTRACT PRICE - $309,809.70 (Three Hundred Nine Thousand, Eight

Hundred Nine Dollars, and Seventy Cents).

7. TIME OF PERFORMANCE.

Work shall begin within ten (10) days after the date this Agreement is
executed by CITY unless a later time is agreed upon in writing by the parties, and the
Work shall be completed within thirty-five (35) working days from the first day of
commencement of the Work.

8. OPTION OF CITY TO TERMINATE AGREEMENT IN EVENT OF FAILURE

TO COMPLETE WORK.

If CONTRACTOR refuses or fails to prosecute the Work or any severable
part of it with such diligence as will ensure its timely completion, or if CONTRACTOR
fails to complete the Work on time, or if CONTRACTOR, or any subcontractor, violates
any of the provisions of the Contract Documents, the Project Manager may give written
notice to CONTRACTOR and CONTRACTOR'S sureties of the CITY'S intention to
terminate this Agreement; and, unless within five (5) days after the serving of that
notice, such conduct shall cease and arrangements for thé correction thereof be made
to the satisfaction of the CITY, this Agreement may be terminated at the option of CITY
effective upon CONTRACTOR'S receipt of a second notice sent by the CITY indicating
that the CITY has exercised its option to terminate.

If CONTRACTOR is adjudged a bankrupt or files for any relief under the
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Federal Bankruptcy Code or State insolvency laws, this Agreement shall automatically
terminate without any further action or notice by CITY.

9. LIQUIDATED DAMAGES.

In the event the Work is not completed, for any reason, within the time
required including any approved extensions of time, and to the satisfaction of the
Project Manager, CITY may, in addition to any other remedies, equitable and legal,
including remedies authorized by Paragraph 8 of this Agreement, charge to
CONTRACTOR or his sureties, or deduct from payments or credits due
CONTRACTOR, a sum equal to $250.00 as liquidated damages for each day beyond
the date provided for the completion of such Work.

The parties hereto agree that the amount set forth above, as liquidated
damages constitutes a fair and reasonable estimate of the costs the CITY would suffer
for each day that the CONTRACTOR fails to meet the performance schedule. The
parties hereby agree and acknowledge that the delays in the performance schedule will
cause CITY to incur costs and expenses not contemplated by this Agreement,

10. PERFORMANCE BY SURETIES.

In the event CONTRACTOR fails or refuses to perform the Work, CITY may
provide CONTRACTOR with a notice of intent to terminate as provided in paragraph 8,
of this Agreement. The CITY shall immediately give written notice of such intent to
terminate to CONTRACTOR and CONTRACTOR'S surety or sureties, and the sureties
shall have the right to take over and perform this Agreement; provided, however, that
the sureties must, within five (5) days after CITY'S giving notice of termination, (a) give
the CITY written notice of their intention to take over the performance of this

Agreement; {(b) provide adequate assurances, to the satisfaction of the CITY that the
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Work shall be performed diligently and in a timely manner; and, (¢) must commence
performance thereof within five (5) days after providing notice to the CITY of their
intention to take over the Work. Upon the failure of the sureties to comply with the
provisions set forth above, CITY may take over the Work and complete it, at the
expense of CONTRACTOR, and the CONTRACTOR and the sureties shall be liable to
CITY for any excess costs or damages including those referred to in Paragraph 9,
incurred by CITY. In such event, CITY may, without fiability for so doing, take
possession of such materials, equipment, tools, appliances, Contract Documents and
other property belonging to CONTRACTOR as may be on the site of the Work and
reasonably necessary therefor and may use them to complete the Work.

11. DISPUTES PERTAINING TO PAYMENT FOR WORK.

Should any dispute arise respecting whether any delay is excusable, or its
duration, or the value of the Work done, or of any Work omitted, or of any extra Work
which  CONTRACTOR may be required to do, or respecting any payment to
CONTRACTOR during the performance of this Agreement, such dispute shall be
decided by the Project Manager, and her decisions shall be final and binding upon
CONTRACTOR and his sureties.

12. SUPERINTENDENCE BY CONTRACTOR.

At all times during performance of the Work, CONTRACTOR shall give
personal superintendence or have a competent foreman or superintendent on the
worksite, with authority to act for CONTRACTOR.

13. INSPECTION BY CITY.

CONTRACTOR shall at ali times maintain proper facilities and provide safe

access for inspection by CITY to all parts of the Work and to all shops on or off-site
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where the Work or portions of the Work, are in preparation. CITY shall have the right of
access to the premises for inspection at all times. However, CITY shall, at all times,
comply with CONTRACTOR'S safety requirements on the job site.

14. CARE OF THE WORK AND OFF-SITE AUTHORIZATION.

CONTRACTOR warrants that it has examined the site of the Work and is
familiar with its topography and condition, location of property lines, easements,
building lines and other physical factors and limitations affecting the performance of this
Agreement. CONTRACTOR, at CONTRACTOR'S sole cost and expense, shall obtain
any permission, and all approvals, licenses, or easements necessary for any operations
conducted off the premises owned or controlled by CITY. CONTRACTOR shail be
responsible for the proper care and protection of all materials delivered to the site or
stored off-site and for the Work performed until completion and final inspection and
acceptance by CITY. The risk, damage or destruction of materials delivered to the site
or to Work performed shall be borne by CONTRACTOR.

15. PAYMENTS TO CONTRACTOR.

On or before the last Monday of each and every month during the
performance of the Work, CONTRACTOR shall meet with the Project Manager or her
designee to determine the quantity of pay items incorporated into the improvement
during that month. A "Progress Payment Order" will then be jointly prepared, approved,
and ‘signed by the Project Manager and the CONTRACTOR setting forth the amount to
be paid and providing for a 5% retention. Upon approval of the progress payment order
by the Project Manager, or her designee, it shall be submitted to CITY'S Finance
Department and processed for payment by obtaining approval from the City Council to

issue a warrant.
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Within three (3) days following City Council's approval to issue a warrant,
CITY shali mail to CONTRACTOR a warrant for the amount specified in the progfess
payment order as the amount to be paid. The retained five percent (5%) shall be paid to
CONTRACTOR thirty-five (35) days after the recording of the Notice of Completion of
the Work by the COUNTY and after CONTRACTOR shall have furnished releases of all
claims against CITY by persons who furnished labor or materials for the Work, if
required by CITY.

Upon the request of CONTRACTOR and at his expense, securities
equivalent to the amount withheld pursuant to the foregoing provisions may be
presented to CITY for substitution for the retained funds. If CITY approves the form and
amount of the offered securities it will release the retained funds and will hold the
securities in lieu thereof. CONTRACTOR shall be entitled to any interest earned on the
securities.

In the event that claims for property damage or bodily injury are presented
to CITY arising out of CONTRACTOR'S or any subcontractor's Work under this
Agreement; CITY shall give notice thereof to CONTRACTOR, and CONTRACTOR shall
have thirty-five (35) days from the mailing of any such notice to evaluate the claim and
to settle it by whole or partial payment, or to reject it, and to give notice of settlement or
rejection to CITY. If CITY does not receive notice within the above-mentioned thirty-five
day period that the claim has been settled, and if the Project Manager, after
consultation with the City Attorney, determines that the claim is meritorious, CITY may
pay the claim or a portion of it in exchange for an appropriate release from the claimant,
and may deduct the amount of the payment from the retained funds that would

otherwise be paid to CONTRACTOR upon completion of the Work; provided, however,
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that the maximum amount paid for any one claim pursuant to this provision shall be one
thousand doliars ($1,000), and the maximum amount for all such claims in the
aggregate paid pursuant to this provision shall be five thousand doliars ($5,000).

16. PROMPT PAYMENT OF SUBCONTRACTORS.

The CONTRACTOR agrees to pay each subcontractor under this
Agreement for satisfactory performance of its contract no later than 10 days from the
receipt of each payment the CONTRACTOR receives from CITY.

The CONTRACTOR agrees further to release retainage payments to each
subcontractor within 30 days after the subcontractor’'s work is satisfactorily completed.

Any delay or postponement of payment from the above referenced time
frame may occur only for good cause following written approval of the CITY. This
clause applies to both DBE and non-DBE subcontractors. -

17. CONTRACT SECURITY AND GUARANTEE.

Unless previously provided by CONTRACTOR to CITY, CONTRACTOR
shall furnish, concurrently with the execution of this Agreement, the following: (1) a
surety bond in an amount equal to one hundred percent (100%) of the contract price as
security for the faithful performance of this Agreement, and (2) a separate surety bond
in an amount équal to at least one hundred percent (100%) of the contract price as
security for the payment of all persons furnishing labor or materials in connection with
the Work under this Agreement. Sureties for each of the bonds and the forms thereof
shall be satisfactory to CITY. In addition, such sureties must be authorized to issue
bonds in California; sureties must be listed on the latest revision to the U.S. Department
of the Treasury Circular 570; and must be shown to have sufficient bonding capacity to

provide the bonds required by the Contract Documents.
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CONTRACTOR shall provide a certified copy of the certificate of authority of
the surety issued by the Insurance Commissioner; a certificate from the clerk of the
county in which the court or officer is located that the certificate of authority of the
surety has not been surrendered, revoked, canceled, annulled, or suspended or, in the
event that it has, that renewed authority has been granted; and copies of the surety’s
most recent annual statement and quarterly statement filed with the Department of
Insurance pursuant to Article 10 (commencing with Section 900) of Chapter 1 of Part 2
of Division 1 of the Insurance Code.

CONTRACTOR guarantees that all materials used in the Work and all labor
performed shalil be in conformity with the Contract Documents including, but not limited
to, the standards and specifications set forth in the most current edition of Standard

Specifications for Public Works Construction, published by Building News, Inc., Los

Angeles, California, more commonly known as "The Green Book." CONTRACTOR
shall, at his own expense, make any and all repairs and replacements that shall
become necessary as the result of any failure of the Work to conform to the
aforementioned Contract Documents, and standard specifications; provided, however,
that CONTRACTOR shall be obligated under this provision only to the extent of those
failures or defects of which he is given notice within a period of twelve (12) months from
the date that the Notice of Completion is recorded.

The rights and remedies available to CITY pursuant to this provision shall
be cumulative with all rights and remedies available to CITY pursuant to statutory and
common law, which rights and remedies are hereby expressly reserved, and neither the
foregoing guarantee by CONTRACTOR nor his furnishing of the Bonds, nor acceptance

thereof by CITY, shall constitute a waiver of any rights or remedies available to CITY
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against CONTRACTOR.

18. INDEMNIFICATION.

CONTRACTOR agrees to protect, defend, indemnify and hold harmless CITY
and its elected and appointed boards, officers, agents, and employees from any and all
claims, liabilities, expenses, or damages of any nature, including attorney fees, for
injury to or death of any person, and for injury or damage to any property, including
consequential damages of any nature resulting therefrom, arising out of or in any way
connected with the performance of this Agreement. The defense obligation provided for
hereunder shall apply without any advance showing of negligence or wrongdoing by the
CONTRACTOR, its employees, and/or authorized subcontractors, but shall be required
whenever any claim, action, complaint, or suit asserts as its basis the negligence,
errors, omissions or misconduct of the CONTRACTOR, its employees, and/or
authorized subcontractors, and/or whenever any claim, action, complaint or suit asserts
liability against the CITY, its elected officials, officers, agents and employees based
upon the work performed by the CONTRACTOR, its employees, and/or authorized
subcontractors under this Agreement, whether or not the CONTRACTOR, its
employees, and/or authorized subcontractors are specifically named or otherwise
asserted to be liable. Notwithstanding the foregoing, the CONTRACTOR shall not be
liable for the defense or indemnification of the CITY for claims, actions, complaints or
suits arising out of the sole active negligence or wiliful misconduct of the CITY. This
provision shall supersede and replace all other indemnity provisions contained either in
the CITY’s specifications or CONTRACTOR's proposal, which shall be of no force and
effect.

CONTRACTOR shall comply with all of the provisions of the Workers'

(07/12 1G) 10



Project and Specification No.15-06

Compensation insurance laws and Safety in Employment laws of the State of
California, including the applicable provisions of Divisions 4 and 5 of the California
Labor Code and all amendments thereto and regulations promulgated pursuant thereto,
and all similar State, Federal or local laws applicable; and CONTRACTOR shall
indemnify and hold harmless CITY from and against all claims, liabilities, expenses,
damages, suits, actions, proceedings and judgments, of every nature and description,
including attorney fees, that may be presented, brought or recovered against CITY for
or on account of any liability under or failure to comply with any of said laws which may
be incurred by reason of any Work performed under this Agreement by CONTRACTOR
or any subcontractor or others performing on behalf of CONTRACTOR.

CITY does not, and shall not, waive any rights against CONTRACTOR
which it may have by reason of the above hoid harmless agreements, because of the
acceptance by CITY or the deposit with CITY by CONTRACTOR of any or all of the
insurance policies described in Paragraph 19 of this Agreement.

The hold harmless agreements by CONTRACTOR shall apply to all
liabilities, expenses, claims, and damages of every kind (including but not limited to
attorney fees) incurred or alleged to have been incurred, by reason of the operations of
CONTRACTOR or any subcontractor or others performing on behaif of CONTRACTOR,
whether or not such insurance policies are applicable. CONTRACTOR shall require any
and all tiers of subcontractors to afford the same degree of indemnification to the CITY
OF COSTA MESA and its elected and appointed boards, officers, agents, and
employees that is required of CONTRACTOR and shall incorporate identical indemnity
provisions in all contracts between CONTRACTOR and all tiers of his subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for
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damages caused or allegedly caused by negligent or other wrongful conduct of
CONTRACTOR, or by a dangerous conditon of CITY'S property created by
CONTRACTOR or existing while the property was under the control of CONTRACTOR,
CONTRACTOR shall not be relieved of its indemnity obligation to CITY by any
settlement with any such third party unless that settlement includes a full release and
dismissal of all claims by the third party against the CITY.

19. INSURANCE.

CONTRACTOR shall not commence Work under this Agreement until he
has obtained all insurance required under this section and CITY has approved the
insurance as to form, amount, and carrier, nor shall CONTRACTOR allow any
subcontractor to commence any Work until all similar insurance required of the
subcontractor has been obtained and approved.

Neither the failure of CONTRACTOR to supply specified insurance policies
and coverage, nor the failure of CITY to approve same shall alter or invalidate the
provisions of Paragraph 18 of this Agreement.

A. Workers' Compensation Insurance.

CONTRACTOR shall obtain and maintain during the life of this
Agreement workers' compensation insurance and, if any Work is sublet,
CONTRACTOR shall require all tiers of subcontractors to obtain workers' compensation
insurance.

All workers' compensation insurance policies shall provide that the
insurance may not be canceled without thirty (30) days' advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
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