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THIS AGREEMENT, dated July 17,2018, is made by the CITY OF COSTA MESA,
a political subdivision of the State of California (“CITY”), and KEY CODE MEDIA, INC., a
Delaware corporation (‘“CONTRACTOR?”).

CITY desires to construct the public work and improvements described below
under Scope of Work, Paragraph 1 (“Work”).

ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The Work consists of providing labor and materials for the upgrade of the
Costa Mesa City Hall Audio Visual and Broadcast Production System.

The Work is further described in the “Contract Documents” referred to below.

The Project is known as the City Hall Audio Visual Improvement and
Broadcast Production Upgrade Project, City Project #18-05 (“Project”).

2. CONTRACT DOCUMENTS.

The complete Agreement consists of the following documents relating to the
Project: this Agreement; notice inviting bids; the Contractor’s bid; the complete plans,
profiles, detailed drawings and specifications, including general provisions and special
provisions; the provisions of the most current edition of The Greenbook: Standard
Specifications for Public Works Construction (“The Greenbook”); Faithful Performance
Bond and Labor and Material Bond, including agent’s Power of Attorney for each Bond;
certificates of insurance; and all addenda setting forth any modifications or interpretations
of those documents. The documents comprising the complete Agreement will be referred

toastt ““ontre —  iments.”
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sureties, or deduct frc . payments or credits due CONTRACTOR, a sum equal to $250.00
as liquidated damages for each day beyond the date provided for the completion of such
Work.

The parties hereto agree that the amount set forth above, as liquidated
damages constitutes a fair and reasonable estimate of the costs the CITY would suffer
for each day that the CONTRACTOR fails to meet the performance schedule. The parties
hereby agree and acknowledge that the delays in the performance schedule will cause
CITY to incur costs and ex; ¢ ; not contemplated by this Agreement.

10. PE..FORMANCE BY SURETIES.

Intt  event CONTRACTOR fails or refuses to perform the Work, CITY may
provide CONTRACTOR with a notice of intent to terminate as provided in Paragraph 8,
of this Agreement. The CITY shall immediately give written notice of such intent to
terminate to CONTRACTOR and CONTRACTOR’S surety or sureties, and the sureties
shall have the right to take over and perform this Agreement; provided, however, that the
sureties must, within fifteen (15) days after CITY’S giving notice of termination, (a) give
the CITY written notice of their intention to take over the performance of this Agreement;
(b) provide adequate assurances, to the satisfaction of the CITY that the Work shall be
performed diligently and in a timely manner; and (c) must commence performance thereof
within five (5) days after providing notice to the CITY of their intention to take over the
Work. Upon the failure of tt  sureties to comply with tt  provisions set forth above, CITY
may take over the Work and complete it, at the expense of CONTRACTOR, and the
CONTRACTOR and the sureties shall be liable to CITY for any excess costs or damages
including those referred to in Paragraph 9, incurred by CITY. In such event, CITY may,
without liability for so doing, take possession of such materials, equipment, tools,

appliances, Contract Docun s and ott property belongingto CON1T ACTC ¢ may
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conducted off the premises owr 1 or controlled by =°TY.  NTRA 3 shall be

sponsible for the proper care and protection of all materials delivered to the site or
stored off-site and for the Work perfol...2d until completion and final inspection and
acceptance by CITY. The risk, damage or destruction of materials delivered to the site or
to Work performed shall be borne by CONTRACTOR.

15. PAYMENTS TO CONTRAC™ ™.

On or before the last Monday of each and every month during the
performance of the Work, CONTRACTOR shall meet with the Project Manager or his
designee to determine the quantity of pay items incorporated into the improvement during
that month. A “Progress Payment Order” will then be jointly prepared, approved, and
signed by the Project Manager and the CONTRACTOR setting forth the amount to be
paid and providing for a five percent (5%) retention. Upon approval of the progress
payment order by the Project Manager, or his or her ¢ signee, it shall be submitted to
CITY’S Finance Department and processed for payment by obtaining approval from the
City Council to issue a warrant.

Within three (3) days following approval to issue a warrant, CITY shall mail to
COM...ACTOR a warrant for the amount specified in the progress payment order as the
amount to be paid. The retair 1 fiv  percent (5%) shall be paid to CONTRACTOR thirty-
five (35) days after the recording of the Notice of Completion of the Work by the COUNTY
and after CONTRACTOR shall have furnished releases of all claims against CITY by
persons who furnished labor or materials for the Work, if required by CITY.

Upon the request of CONTRACTOR and at its expense, securities equivalent
to the amount withheld pursuant to the foregoing provisions may be presented to CITY
for substitution for the retained funds. If CITY approves the form and amount of the offered

securities it will release the retained funds and will hold the securities in lieu thereof.
6
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CT™NTRACTOR shall be entitled to any interest ¢ ned on the :curities.

In the event that claims for property damage or bodily injury are presented to
CITY arising out of CONTRAC : OR’S or any subcontractor's Work under this Agreement;
CITY shall give notice thereof to CONTRACTOR, and CONTRACTC.. shall | ve thirty-
five (35) days from the mailing of any such notice to evaluate the claim and to settle it by
whole or partial payment, or to reject it, and to give notice of settlement or rejection to
CITY. If CITY does not receive notice within the above-mentioned 35-day period that the
claim has been settled, and if the Project Manager, after consultation with the City
Attorney, determines that the claim is meritorious, CITY may pay the claim or a portion of
it in exchange for an appropriate release from the claimant, and may deduct the amount
of the payment from the retained funds that would otherwise be paid to CONTRAC . IR
upon completion of the Work; provided, however, that the maximum amount paid for any
one claim pursuant to this provision shall be One Thousand Dollars ($1,000.00), and the
maximum amount for all such claims in the aggregate paid pursuant to this provision shall
be Five Thousand Dollars ($5,000.00).

16. PROMPT PAVMEMT OF SUBCONTRACT ™"

The CONTRACTOR agrees to pay each subcontractor under this Agreement
for satisfactory performance of its contract no later than seven (7) days from the receipt
of each payment the CONTRACTOR receives from CITY.

The CONTRACTOR agrees further to releas retainage payments to each
subcontractor within thirty (30) days after the subcontractor's work is satisfactorily
completed.

Any delay or postponement of payment from the above referenced time frame

may occur only for good cause following written approval of the CITY.
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Unless previously provided by CONTRACTOR to CITY, CONTRACTOR: all
furnish, concur my with the execution of tt  Agreement, the following: (1) a surety bond
in an ¢ unt equal to one hundred percent (100%) of the contract price as security for
the faithful performance of this Agreement, and (2) a separate surety bond in an amount
equal to at least one hundred percent (100%) of the contract price as security for the
payment of all persons furnishing labor or materials in connection with the Work under
this Agreement. Suretie.s for each of the bonds and the forms thereof shall be satisfactory
to CITY. In addition, such sureties must be authorized to issue bonds in California;
sureties must be listed on tt la st  vision to the U.S. [ Hartment of the Treasury
Circular 570; and must be shown to have sufficient bonding capacity to provide the bonds
required by the Contract Documents.

CONTRACTOR shall provide a certified copy of the certificate of authority of
the surety issued by the Insurance Commissioner; a certificate from the clerk of the county
in which the court or officer is located that the certificate of authority of the surety has not
been surrendered, revoked, canceled, annulled, or suspended or, in the event that it has,
that renewed authority has been granted; and copies of the surety’s most recent annual
statement and quarterly statement filed with the Department of Insurance pursuant to
Article 10 (commencing with Section 900) of Chapter 1 of Part 2 of Division 1 of the
Insurance Code.

CON1..ACTC.. guarantees that all materials used in the Work and all labor
performed shall be in conformity with the Contract Documents including, but not limited
to, the standards and specifications set forth in the most current edition of The Greenbook.
CONTRACTOR shall, at its own expense, make any and all repairs and replacements

that shall become necessary as the result of any failure of the Work to conform to tf
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ichit ranc policic a applicable. CONTRACT ~ 3 shall requi any and all tiers of
subcontractors to afford the same degree of indemnification to the CITY OF COSTA
MESA and its elected and appoin 1 boards, officers, agents, and employees that is
required of CONTRACTOR and shall incorporate identical indemnity provisions in all
contracts between CONTRACTOR and all tiers of its subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for
damages caused or allegedly caused by negligent or other wrongful conduct of
CONTRACTOR, or by a dangerous condition of CITY'S property created by
C “"NTRACTOR or existing while the property was under the control of CONTRACTOR,
CONTRACTOR shall not be relieved of its indemnity obligation to CITY by any sett nent
with any such third party unless that settlement includes a full release and dismissal of all
claims by the third party against the CITY.

19. INSURANCE.

CONTRACTOR shall not commence Work under this Agreement until it has
obtained all insurance required under this section and CITY has approved the insurance
as to form, amount, and carrier, nor shall CONTRACTOR allow any subcontractor to
commence any Work until all similar insurance required of the subcontractor has been
obtained and approved.

Neither the failure of CONTRACTOR to supply specified insurance policies
and coverage, nor the failure of CITY to approve same shall alter or invalidate the
provisions of Paragraph 18 of this Agreement.

A. Workers’ Compenseti~n =~ e,

CONTRACTOR shall obtain and maintain during the life of this Agreement
workers’ compensation insurance and, if any Work is sublet, CONTRACTOR shall require

allt s of subcontractors to obtain workers’ compensation insurance.
11
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All worl s’ cc..per tion insuranc policies shall provide that the
insuranc  may not be canceled without thirty (30) days’ advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
workers’ compensation insurer waiving, subrogation rights unc¢ - its workers’
compensation insurance policy against the CITY and to require each of its subcontractors,
if any, to do lit vi¢ under their workers’ compensation insurance policies.

B. Liability Insurance Coverage.

CONTRACTOR shall obtain and maintain during the life of this Agreement
the following insurance coverage:

(1) Commercial General Liability, including coverage for premises-
operations, products/completed operations hazard, blanket contractual, broad form
property damage, and independent contractors. In addition, CONTRACTOR shall obtain
and maintain during the life of this Agreement each of the following insurance coverage
which are not stricken out and initialed by the Project Manager: Explosion and collapse
hazard, underground hazard, personal injury, and automobile liability, including owned,
hired, and non-owned vehicles. All insurance coverage shall have limits of not less than
$1,000,000.00 combined single limits, per occurrence and aggregate.

(2) Below are approved endorsements which satisfy the basic insurance
requirements contained in contracts entered into by City of Costa Mesa. These have been
approved by the City Attorney’s Office. . ne terms of any specific contract with the _.ty
are controlling. Prior to the commencement of any work, the City requires that the
Engineer receive Certificates of Insurance in DUPLICATE for liability coverage of at least
$1,000,000.00 combined single limits, per occurrence and in the aggregate.

" 1dorsements to the policies providing the above insuranc all t ) ned by
12
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24 AINAL NICAADIRAIAIATINANIL

In perfo..._ng this Agreement, CONTRACTOR will not  _1ge in, nor t
its agents to engage in, discrimination in  nployrr 1t of persons because of their race,
religion, color, national origin, ancestry, physical handicap, medical condition, marital
status or sex, or sexual orientation, except as permitted pursuant to Section 12940 of the
Government Code. Violation of this provision may result in the imposition of penalties
referred to in Section 1735 of the California * 1bor Code.

05 COMTDANT AQCIIDANAC

The CONTRACTOR or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this Agreement. The
CONTRACTOR shall carry out applicable requirements of 49 CFR part 26 in the award
and administration of DOT-assisted contracts. Failure by the CONTRACTOR to carry out
these requirements is a material breach of this Agreement, which may result in the
termination of this Agreement or such other remedy as recipient deems appropriate.

The CONTRACTOR will require that the above provision is included in all
subcontracts.
26. PR

The provisions of this Agreement are cumulative and in addition to, and not in

limitation of, any other rights or remedies available to CITY.
27. MnTIfES

It shall be the duty and responsibility of CONTRACTOR to notify all tiers of
sL_contractors and material men of the following special notice provision; namely, all
preliminary 20-day notices or stop notices shall be directed only to the City Clerk and to
no other department, and shall be either personally delivered or sent by certified mail,

postt p 1.
15
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All other notl 3s | be in writit _ and delivered in person or sent by certified
mail, postage prepaid. Notices required to be given to CITY pursuant to this Agreement
shall be addressed as follows:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Naz Mokarram

Notices required to be given to CONTRACTOR shall be addressed as follows:

Key Code Media

270 South Flower

Burbank, CA 91502

Attn: Mike Cavanaugh

Notices required to be given to CONTRACTOR'S sureties shall be addressed as

follows:

American Contractors Surety and Indemnity Company
801 S. Figueroa Street, Ste. 700

Los Angeles, VA 90017

Attn: Eric Mihailovich

28. INDEPENDENT CONTRACTOR.

The parties hereto acknowledge and agree that the relationship between
CITY and CONTRACTOR is one of principal and independent contractor and no other.
All personnel to be utilized by CON1..AC . IR in the performance of this Agreement shall
be employees of CONTRACTOR and not employees of the CITY. CONTRACTOR shall
pay all salaries and we 32s, employer's social security taxes, unemployment insurance
and similar taxes relating to employees and shall be responsible for all applicable
withholding taxes. Nothing contained in this Agreement shall create or be construed as
creating a partnership, joint venture, employment relations, or any other relationship
except as set forth between the parties. The parties specifically acknowledge and agree

that CONTRACTOR is not a partner with CITY, whether general or limited, and no

16
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shall t ibject to the jur liction of the County of ~ an¢  Californ

32 NO TUIDN DADTV DERIE.FI{\‘ARY R-A-_ITS

This Agreement is entered into for the sole benefit of the CITY and
CONTRACTOR and no other parties are intended to be direct or incidental beneficiaries
of this Agreement and no third party shall have any right in, under or to this Agreement.

33. ASSIGNABILITY.

This Agreement may not be sold, transferred or assigned by either party, or
by operation of law, to any other person or persons or business entity, without the other
party’s written permission. Any such sale, transfer or assignment, or attempted sale,
transfer or assignment without written permission, may be deemed by the other party to
constitute a voluntary termination of this Agreement and this Agreement shall thereafter
be deemed terminated and void.

34, WANCD

No waiver of any provision of this Agreement shall be effective unless in
writing and signed by a duly author” :d representative of the party against whom
enforcement of a waiver is sought referring expressly to this Paragraph. The waiver of
any right or remedy in respect to any occurrence or event shall not be deemed a waiver
of any right or remedy in respect to any other occurrence or event, nor shall any waiver
constitute a continuing waiver.

35. HFANINGS.

Section and subsection headings are not to be considered part of this
Agreement, are included solely for convenience, and are not intended to modify or explain
or to be a full or accurate description of the content thereof.

36. COUNTERPARTS.

This Agreement may be executed in one ormo ¢ interpar ot
18
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f o. All coun arts shall be cc  strued together and shall  Hnstitu™ one £ :ment.
37. AADDADATE ALITLADITY
The | i executing this Agreement on behalf of the Parties hereto warrant
that they are duly authoi _ :d to execute this Agreement on behalf of said Parties and that
by doing « _, the Partiest eto are formally bound to the provisions of this Agreeme¢

38. ANNITIONAL SERVICES.

CONTRACTOR shall not receive compensation for any services provided
outside the scope of the Contract Documents unless such additional services, including
change orders, are approved in writing by CITY prior to CONTRACTOR performing the
additional services.

It is specifically understood that oral requests or approvals of such additional
services, change orders or additional compensation and any approvals from CITY shall

be barred and are unenforceable.

[Signatures appear on following page.]
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