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NAL __. . . UL_

CITY OF COSTA MESA
PUBLIC WORKS AGREEMENT FOR
CITY PROJECT NO. 18-16

THIS PUBLIC WORKS AGF™=MENT (“Agreement”), dated January 15, 2019
(“Effective Date”), is made by the CITY OF COSTA MESA, a political subdivision of the
State of California (“CITY”), and R.J. NOBLE COMPANY, a California corporation
(“CONTRACTOR”).

CITY desires to construct the public work and improven its described below
under Scope of Work, Paragraph 1 (“Work™).

ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The Work consists of mobilization; removal and reconstruction of existing
pavement; milling and overlaying with new asphalt; adjustment of manholes and water
valves to grades; removal and reconstruction of curb and gutters, sidewalks, driveway
approaches, spandrels, cross gutters, and A.D.A. ramps; signing; striping; traffic control;
all ott  work set forth in the project specifications; and all other work necessary to
comp e the Work in accordance with project specifications.

Tl Work is further described in the “Contract Documents” referred to below.

The Project is known as Street ..2habilitation Project —or 3 and 5), City
Project No. 18-16 (“Project”).

2. CONTRACT DOCUMENTS.

The complete Agreement consists of the following documents relating to the
Project:

a. This Agreement;
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b. CONTRACTOR’s bid;

c¢. Notice inviting bids;

d. Complete plans, profiles, detailed drawings and specifications, including
general provisions and special provisions;

e. Certificates of Insurance;

f. Faithful Performance Bond and Labor and Material Bond, including
agent’s Power of Attorney for each bond;

g. Supplements, attachments, and exhibits attached to the above items;

h. Provisions of the most current edition of The Greenbook: Standard
Specifications for Public Works Construction (“The Greenbook”); and

i. All addenda setting forth any modifications or interpretations of the above
documents.

The documents attached hereto are incorporated herein by this reference. The
Greenbook is incorporated by reference as if fully set forth herein. The documents
comprising the complete Agreement will be referred to as the “Contract Documents.”

All of the Contract Documents are intended to complement one another, so that
any Work called for in one and not mentioned in another is to be performed as if
mentioned in all documents.

in the event of an inconsistency in the Contract Documents, the terms of this
Agreement shall prevail o - all other Contract ~>cumen Tt order of p fence
between tt remaining Contract ~ocuments allt as: forth in The Greenbook.

The Contract Documents constitute the entire agreement between the parties
and supersede any and all other writings and oral negotiations.

3. CITY'S REPF™5ENTATIVE.

The CITY’s Representative is Azita Fakoorbayat, referred to herein as the Project
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Mani r (“Project Manager”).

4. CONTRACTOR'’'S PROJECT MANAC ._}; F"RSONNEL.

(a) Project Manac~~ CONTRACTOR'’s Project Manager must be

approved by City. Such approval shall be at CiTY'’s sole discretion.

(b)  Personnel. CITY has the right to review and approve any
personnel who are assigned to perform work under this Agreement. CONTRACTC
shall remove personnel from performing work under this Agreen it if requested to do
so by CITY.

This Paragraph 4 is a material provision of the Agreement.

5. SCHE=NULE.

All Work shall be performed in accordance with the schedule approved on behalf
of CITY by the Project Manager, and in accordance with the time of performance set
forth in Paragraph 8 (Time of Performance).

6. EQ!"eMENT . PERFORMAMTE OF WORK.

CONTRACTOR shall furnish all tools, equipment, apparatus, facilities, labor and
materials necessary to perform and complete the Work of construction in a good and
workmanlike manner in strict conformity with the Contract Documents.

The equipment, apparatus, facilities, labor and material shall be furnished and
such Work performed and completed as required in the plans and specifications to the
satisfaction of the Project Manager or his or her ¢ signee, and subject to his or her
approval.

7. CONTRACT PRIC..

Three Million Sixty-Seven Thousand Five Hundred Thirty-Nine Dollars

($3,067,539.00).
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8. Time NE DEBENRMANC ...

CONTRACTOR shall commence Work by the date specified in CITY’s Notice to
Proceed, unless a later date is agreed upon in writing by the parties. The Work shall be
completed within fifty (50) working days from the first day of commencement of the
Work.

9. TEPMIMATION.

(@) Terr-i~~*~n~f~ Convenience.

CITY may terminate this Agreement at any time, with or without cause, by
providing thirty (30) days’ written notice to CONTRACTOR.

(b)  Termination for Breach of Contract.

(i) If CONTRACTOR refuses or fails to prosecute the Work or
any severable part of it with such diligence as will ensure its timely completion, or if
CONTRACTOR fails to complete the Work on time, or if CONTRACTOR, or any
subcontractor, violates any of the provisions of the Contract Documents, the Project
Manager may give written notice to CONTRACTOR and CONTRAC . JR’s sureties of
the CITY’s intention to terminate this Agreement; and, unless within five (5) days after
the serving of that notice, such conduct shall cease and arrangements for the correction
thereof be made to the satisfaction of the CITY, this Agreement may be terminated at
the option of CITY effective upon CONTRACTOR's receipt of a second notice sent by
the CITY indicating that the _.TY has exercised i" option to terminate.

(ii) Iif CONTRACTOR is adjudged bankrupt or files for any relief
under the Federal Bankruptcy Code or State insolvency laws, this Agreement shall
automatically terminate without any further action or notice by CITY.

(iiiy If CONTRACTOR is in breach of any material provision of

this Agreement, CITY may immediately terminate this Agreement by providing written
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notice to CONTRACTOR of same.

10. " "MUIDATED DAMAGES.

In the event the Work is not completed, for any reason, within the time required
including any approved extensions of time, and to the satisfaction of the Project
Manager, CITY may, in addition to any other remedies, equitable and legal, including
remedies authorized by Paragraph 9 (Termination) of this Agreement, charge to
CONTRACTOR or its sureties, or deduct from payments or credits due CONTRACTOR,
a sum equal to $250.00 as liquidated damages for each day beyond the date provided
for the completion of such Work.

The parties hereto agree that the amount set forth above, as liquidated dama¢
constitutes a fair and reasonable estimate of the costs the CITY would suf  for each
day that the CONTRACTOR fails to meet the performance schedule. The parties
hereby agree and acknowledge that the delays in the performance schedule will cause
CITY to incur costs and expenses not contemplated by this Agreement.

11. PERFORMANCE 2V SURET..S.

In the event CONTRACTOR fails or refuses to perform the Work, CITY may
provide CONTRACTOR with a notice of intent to terminate as provided in Paragraph 9
(Termination), of this Agreement. The CITY shall immediately give written notice of such
intent to terminate to CONTRACTOR and CONTRACTOR's surety or sureties, and the
su ies shall have the right to w© o and perform this Agreement; provic |,
hov , ot 1 i m, within five (5) « /s after C.., /’s giving notice of
termination, (a) give the CITY written notice of their intention to take over the
performance of this Agreement; (b) provide adequate assurances, to the satisfaction of
the CITY that the Work shall be performed diligently and in a timely manner; and (c)

must commence performance thereof within five (5) days after providing notice to the
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15. CARE. e WCAR ITE AUTE. .. ..\

CONTRACTC., . warrants that it has examined the site of the Work and is familiar
with its topography and condition, location of property lines, easements, building lines
and other physical factors and limitations affecting the performance of this Agreement.
CONTRACTOR, at _ONTRACTOR's sole cost and expense, shall obtain any
permission, and all approvals, licenses, or easements necessary for any operations
conducted off the premises owned or controlled by CITY. CONTRACTOR shall be
responsible for the proper care and protection of all materials delivered to the site or
stored off-site and for the Work performed until completion and final inspection and
acceptance by CITY. The risk, damage or destruction of materials delivered to the site
or to Work performed shall be borne by CONTRACTOR.

16. PAYMEMN.3 TO CONTRACTOR.

On or before the last Monday of each and every month during the performance of
the Work, CONTRACTOR shall meet with the Project Manager or his or her designee to
determine the quantity of pay items incorporated into the improvement during that
month. A “Progress Payment Order” will then be jointly prepared, approved, and signed
by the Project Manager and the CONTRACTOR setting forth the amount to be paid and
providing for a five [ cent (5%) retention. Upon approval of the progress payment
order by the Project Manager, or his or her designee, it shall be submitted to CITY’s
Financ Department and processed for payment by obtaining approval from the City
Council to issue a warrant.

Within three (3) days following City Council’s approval to issue a warrant, CITY
shall mail to CONTRACTOR a warrant for the amount specified in the progress
payment order as the amount to be paid. The retained five percent (6%) shall be paid to

CONTRACTOR thirty-five (35) days after the recording of the Notice of Completion of
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the Work by the COUNTY and after CONTRACTOR shail have furnished releases of all
claims against CITY by persons who furnished labor or materials for the Work, if
required by CITY.

Upon the request of CONTRACTOR and at its expense, securities equivalent to
the amount withheld pursuant to the foregoing provisions may be presented to CITY for
substitution for the retained funds. If CITY approves the form and amount of the offered
securities it will release the retained funds and will hold the securities in lieu thereof.
CONTRACTOR shall be entitled to any interest earned on the securities.

In the event that claims for property damage or bodily injury are presented to
CITY arising out of CONTRACTOR's or any subcontractor's Work under this
Agreement; CITY shall give notice thereof to CONTRACTOR, and CONTRACTOR shall
have thirty-five (35) days from the mailing of any such notice to evaluate the claim and
to ¢« tle it by whole or partial payment, or to reject it, and to give notice of settlement or
rejection to CITY. If CITY does not receive notice within the above-mentioned 35-day
period that the claim has been settled, and if the Project Manager, after consultation
with the City Attorney, determines that the claim is meritorious, CITY may pay the claim
or a portion of it in exchange for an appropriate release from the claimant, and may
deduct the amount of the payment from the retained funds that would otherwise be paid
to CONTRACTOR upon completion of the Work; provided, however, that the maximum
amount paid for any one claim pursuant to this provision »allt Or Thousand Dollars
($1,000.00), and the maximum amount for all such claims in the aggregate paid
pursuant to this provision shall be Five Thousand Dollars ($5,000.00).

17. PROMPT PAYMENT OF SUBCONTRACTORS.

The CONTRACTOR agrees to pay each subcontractor under this Agreement for

satisfactory performance of its contract no later than seven (7) days from the receipt of
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each payment the CONTRA.. . _. . receives from _.. /.

The CONTRACTOR agrees further to release retainage payments to each
subcontractor within thirty (30) days after the subcontractor's work is satisfactorily
completed.

Any delay or postponement of payment from the above referenced time frame
may occur only for good cause following written approval of the CITY.

18. CONTRACT SECURITY AND GUARANTE

Unless previously provided by CONTRACTOR to CITY, CONTRACTOR shall
furnish, concurrently with the execution of this Agreement, the following: (1) a surety
bond in an amount equal to one hundred percent (100%) of the contract price as
security for the faithful performance of this Agreement, and (2) a separate surety bond
in an amount equal to at least one hundred percent (100%) of the contract price as
security for the payment of all persons furnishing labor or materials in connection with
the Work under this Agreement. Sureties for each of the bonds and the forms thereof
shall be satisfactory to CITY. In addition, such sureties must be authorized to issue
bonds in California; sureties must be listed on the latest revision to the U.S. Department
of the Treasury Circular L. J; and must be shown to have sufficient bonding capacity to
provide the bonds required by the Contract Documents.

CONTRACTOR shall provide a certified copy of the certificate of authority of the
surety issued by the Insurance Commissioner; a certificate from the clerk of the county
in which the court or officer is located that the certificate of authority of the surety has
not been surrendered, revoked, canceled, annulled, or suspended or, in the event that it
has, that renewed authority has been granted; and copies of the surety’s most recent
annual statement and quarterly statement filed with the Department of Insurance

pursuant to Article 10 (commencing with Section 900) of Chapter 1 of Part 2 of Division
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1 of the Insurance Code.

CONTRACTOR guarantees that all materials used in the Work and all labor
performed shall be in conformity with the Contract Documents including, but not limited
to, the standards and specifications set forth in the most current edition of The
Greenbook. COM. .. .ACTOR shall, at its own expense, make any and all repairs and
replacen its that shall become necessary as the result of any failure of the Work to
conform to the aforementioned Contract Documents, and standard specifications;
provided, however, that CONTRACTOR shall be obligated under this provision only to
the extent of those failures or defects of which he is given notice within a period of
twelve (12) months from the date that the Notice of Completion is recorded.

The rights and remedies available to CITY pursuant to this provision shall be
cumulative with all rights and remedies available to CITY pursuant to statutory and
common law, which rights and remedies are hereby expressly reserved, and neither tf
foregoing guaran : by CONTRACTOR nor its furnishing of the Bonds, nor acceptance
thereof by CITY, shall constitute a waiver of any rights or remedies available to CITY
against CONTRACTOR.

19.  INC™MNIFICATION.

CONTRACTOR agrees to protect, defend, indemnify and hold harmless CITY
and its elected and appointed boards, officers, agents, and employees from any and all
claims, liabilities, expenses, or damag¢ ; of any nature, including attorney fees, for injury
to or death of any person, and for injury or damage to any property, including
consequential damages of any nature resulting therefrom, arising out of or in any way
connected with the performance of this Agreement. The defense obligation provided for
hereunder shall apply without any advance showing of negligence or wrongdoing by the

CONTRACTOR, its employees, and/or authorized subcontractors, but shall be required
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whenever any claim, action, complaint, or suit asserts as its basis the negligence,
errors, omissions or misconduct of the CONTRACTOR, its employees, and/or
authorized subcontractors, and/or whenever any claim, action, complaint or suit asserts
liability against the CITY, its elected officials, officers, agents and employees based
upon the work performed by the CONTRACTOR, its employees, and/or authorized
subcontractors under this Agreement, whether or not the CONTRACTOR, its
employees, and/or authorized subcontractors are specifically named or otherwise
asserted to be liable. Notwithstanding the foregoing, the CONTRACTOR shall not be
liable for the defense or indemnification of the CITY for claims, actions, complaints or
suits arising out of the sole active negligence or willful misconduct of the CITY. This
provision shall supersede and replace all other indemnity provisions contained either in
the CITY’s specifications or CONTRACTOR’s proposal, which shall be of no force and
effect.

CONTRACTOR shall comply with all of the provisions of the Workers’
Compensation insurance laws and Safety in Employment laws of the State of California,
including the applicable provisions of Divisions 4 and 5 of the California Labor Code and
all amendments thereto and regulations promulgated pursuant thereto, and all similar
State, Federal or local laws applicable; and COMN, RACTOR shall indemnify and hold
harmless CITY from and against all claims, liabilities, expenses, damages, suits,
actions, proce lings and judgmen  of every nature and description, including attorney
fees, that may be presented, brought or recovered against CITY for or on account of
any liability under or failure to comply with any of said laws which may be incurred by
reason of any Work performed under this Agreement by CONTRACTOR or any
subcontractor or others performing on behalf of CONTRACTOR.

CITY does not, and shall not, waive any rights against CONTRACTOR which it
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may have by reason of the above hold harmless agreements, because of the
acceptant by CITY or the deposit with CITY by CONTRACTOR of any or all of the
insurance policies described in Paragraph 20 (Insurance) of this Agreement.

Tt hold harmless agreements by CONTRACTOR shall apply to all liabilities,
expenses, claims, and damages of every kind (including but not limited to attorney fees)
incurred or alleged to have been incurred, by reason of the operations of
CONTRACTOR or any subcontractor or others performing on behalf of CONTRACTOR,
whether or not such insurance policies are applicable. COMN . .RACTOR shall require any
and all tiers of subcontractors to afford the same degree of indemnification to the CITY
OF COSTA MESA and its elected and appointed boards, officers, agents, and
employees that is required of CONTRACTOR and shall incorporate identical indemnity
provisions in all contracts between CONTRACTOR and all tiers of its subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for damages
caused or allegedly caused by negligent or other wrongful conduct of CONTRACTOR,
or by a dangerous condition of C.. /’s property created by CONTRACTOR or existing
while the property was under the control of CONTRACTOR, CONTRACTOR shall not
be relieved of its indemnity obligation to CITY by any settlement with any such third
party unless that settiement includes a full release and dismissal of all claims by the
third party againsttt  CITY.

20. INSURANCE.

CONTRACTOR shall not commence Work under this Agre nent until it has
obtained all insurance required under this section and CITY has approved the insurance
as to form, amount, and carrier, nor shall CONTRACTOR allow any subcontractor to
commence any Work until all similar insurance required of the subcontractor has been

obtained and approved.



Project and _ pecification No. 18- .

Neither the failure of CON’..A< . <.. to supply specified insurance policies and
coverage, nor the failure of CITY to approve same shall alter or invalidate the provisions
of Paragraph 19 (Indemnification) of this Agreement.

(a)  Workers’ Compensation Insure~~=

COL....ACTOR shall obtain and maintain during the life of this Agreement
worl s’ compensation insurance and, if any Work is sublet, CONTRACTOR shall
require all tiers of subcontractors to obtain workers’ compensation insurance.

All workers’ compensation insurance policies shail provide that the
insurance may not be canceled without thirty (30) days’ advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
workers’ compensation insurer waiving, subrogation rights under its workers’
compensation insurance policy against the CITY and to require each of its
subcontractors, if any, to do likewise under their workers’ compensation insurance
policies.

(b)  Liability Insurance Coverage.

CONTRACTOR shall obtain and maintain during the life of this Agreement
the following insurance coverage:

(i) Commercial General Liability, including coverage for
premises-operations, products/completed of ationst  ird, blanket contractual, broad
form property damage, and independent contractors. In addition, CONTRACTOR shall
obtain and maintain during the life of this Agreement each of the following insurance
coverage which are not stricken out and initialed by the Project Manager: Explosion and
collapse hazard, underground hazard, personal injury, and automobile liability, including

owned, hired, and non-owned vehicles. All insurance coverage shall have limits of not
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less than $1,000,000.00 combined single limits, per occur 1ce and aggregate.

(i) Below are approved endorsements which satisfy the basic
insurance requirements contained in contracts entered into by City of Costa Mesa.
These have been approved by the City Attorney’s Office. The terms of any specific
contract with the City are controlling. Prior to the commencement of any work, the City
requires that the Engineer receive Certificates of Insurance in DUPLICATE for liability
coverage of at least $1,000,000.00 combined single limits, per occurrence and in the
aggregate. Endorsements to the policies providing the above insurance shall be
obtained by CONTRACTOR, adding the following three provisions:

(1)  Additional Insured:

“The City of Costa Mesa and its elected and appointed
boards, officers, agents, and employees are additional insureds with respect to the
subject project and agreement.”

(2) Notice:

“Said policy shall not terminate, nor shall it be canceled nor
the coverage reduced, until thirty (30) days after written notice is given to CITY.”

3) Other Insurance:

“Any other insurance maintained by the City of Costa Mesa
shall be excess and not contributing with the insurance provided by this policy.”

If any of such policies provide for a deductible or self-insured retention to provide
such coverage, the amount of such deductible or self-insured retention shall be
approved in advance by CITY. No policy of insurance issued as to which the CITY is an
additional insured shall contain a provision which requires that no insured except the

named insured can satisfy any such deductible or self-insured retention.
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21. CE.
Prior to commencement of the Work, CONTRACTOR shall furnish CITY, through
the -oject Manager, proof of compliance with the above insurance requirements in a

form satisfactory to the Risk Management.

22. LEGAL WCPwv nav - PENALTIES FOR VIOLATION.

Eight (8) hours of labor shall constitute a legal day’s work during any one (1)
calendar day. CONTRACT "R shall forfeit to CITY the sum of Twenty-Five Dollars
($25.00) for each workman employed in the execution of this Agreement by
CONTRACTOR or by any subcontractor for each calendar day during which such
workman is required or f ‘mitted to work more than eight (8) hours in any one calendar
day and 40 hours in any one calendar week in violation of California Labor Code
Sections 1810 through 1815, inclusive.

23. PREVAILING WAC™ SCALE.

CONTRACTOR shall comply in all respects with the Davis-Bacon Act (40 U.S.C.
section 276a) and with California Labor Code sections 1770 et seq., including the
keeping of all records required by the provisions of Labor Code section 1776.

CONTRACTOR shall furnish each week to CITY’s Project Administration Division
a statement with respect to the wages of each of its employees during the preceding
weekly payroll period.

24. COMPLIANCE WIT1 ALL LAWS.

CONTRACTOR shall, at its own cost and expense, comply with all applicable
local, state, and federal laws, regulations, and requirements in the performance of this
Agreement, including but not limited to laws regarding health and safety, labor and

employment, and wage and hours.
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25. W_..<PL

CONTRACTOR, upon notification of the award of this Agreement, shall establ’ "
a Drug-Free Awareness Program to inform employees of the dangers of drug abuse in
the workplace, the penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace, and the employee assistance programs available
to employees. Each employee engaged in the performance of a CITY contract must be
notified of this Drug-Free Awareness Program, and must abide by its terms.
CONTRACTOR shall conform to all the requirements of CITY’s Policy No. 100-5,
attached hereto as Attachment 1. Failure to establish a program, notify employees, or
inform the CITY of a drug-related workplace conviction will constitute a material br¢  ch

of contract and cause for immediate termination of the contract by the CITY.

3. NOIM )JISCRIMINATION.

In performing this Agreement, CONTRACTOR will not engage in, nor permit its
agents to engage in, discrimination in employment of persons because of their race,
religion, color, national origin, ancestry, physical handicap, medical condition, marital
status or sex, or sexual orientation, except as permitted pursuant to Section 12940 of
the Government Code. Violation of this provision may result in the imposition of
penalties referred to in Section 1735 of the California Labor Code.

27. CONTRACT ASSL..ANCE.

The CONTRACTOR or subcontractor shall not discriminate on tt  bas of race,
color, national origin, or :x in the performance of this Agreement. The CONTRACTOR
shall carry out applicable requirements of 49 CFR part 26 in the award and
administration of DOT-assisted contracts. Failure by the CONTRACTOR to carry out
these requirements is a material breach of this Agreement, which may result in the

termination of this Agreement or such other remedy as recipient deems appropriate.
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30. INDEF™NDENT CONTRACTOR.

The parties he o0 acknowledge and agree that the relationship between CITY
and CONTRACTOR is one of principal and independent contractor and no other. All
personnel to be utilized by CONTRACTOR in the f formance of this Agreement shall
be employees of CONTRACTOR and not employees of the CITY. CONTRACTOR shall
pay all salaries and wages, employer's social security taxes, unemployment insurance
and similar taxes relating to employees and shall be responsible for all applicable
withholding taxes. Nothing contained in this Agreement shall create or be construed as
creating a partnership, joint venture, employment relations, or any other relationship
except as set forth between the parties. The parties specifically acknowledge and agree
that CONTRACTOR is not a partner with CITY, whether general or limited, and no
activities of CITY or CONTRACTOR or statements made by CITY or CONTRACTOR
shall be interpreted by any of the parties hereto as establishing any type of business
relationship other than an independent contractor relationship.

31. PERSELIGIBILITY INDEMNIF'~*TION.

In the event that CONTRACTOR or any employee, agent, or subcontractor of
CONTRACTOR providing services under this Agreement claims or is determined by a
court of competent jurisdiction or the California Public Employees’ Retirement System
(PERS) to be eligible for enroliment in PERS as an employee of the CITY,
CONTRACTOR shall indemnify, defend, and hold harmless CITY for the payment of
any employee and/or employer contributions for PERS benefits on behalf of
CONTRACTOR or its employees, agents, or subcontractors, as well as for the payment
of any penalties and interest on such contributions, which would otherwise be the

responsibility of CITY.
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Notwithstanding any other agency, state or federal policy, rule, regulat 1, law or
ordinance to the contrary, CONTRACTOR and any of its employees, agents, and
subcontractors providing service under this Agreement shall not qualify for or become
entitled to, and hereby agree to waive any claims to, any compensation, benefit, or any
incident of employment by CITY, including but not limited to eligibility to enroli in PERS
as an employee of CITY and entitlement to any contribution to be paid by CITY for
employer contribution and/or employee contributions for PERS benefits.

32. VALIDITY.

The invalidity in whole or in part of any provision of this Agreement shall not void
or affect the validity of any of the other provisions of this Agreement.

33.  GOV...NING LAW.

This Agreement shall be governed by and construed in accordance with the laws
of the State of California. Any legal action relating to or arising out of this Agreement
shall be subject to the jurisdiction of the County of Orange, California.

34. RESOLUTION OF CONTRACTOR CLAIMS.

CONTRACTOR claims, as defined in California Public Contract Code section
9204, shall be resolved in accordance with the provisions of Section 9204 and
applicable law. A summary of Section 9204 is attached hereto and incorporated herein
by this reference.

35. NO THIRD PARTY BEN..~ICIARY RIGHTS.

This Agreement is entered into for the sole benefit of the CITY and
CONTRACTOR and no other parties are intended to be direct or incidental beneficiaries
of this Agreement and no third party shall have any right in, under or to this Agreement.

36. ASSIGNABILITY.

This Agreement may not be sold, transferred or assigned by either party, or by
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operation of law, to any other person or persons or business entity, without the other
party’s written permission. Any such sale, transfer or assignment, or attempted sale,
transfer or assignment without written permission, may be deemed by the other party to
constitute a voluntary termination of this Agreement and this Agreement shall thereafter
be deemed terminated and void.

37. WAIVER.

No waiver of any provision of this Agreement shall be effective unless in writing
and 3gned by a duly authoi” :d representative of the party against whom enforcement
of a waiver is sought referring expressly to this Paragraph. The waiver of any right or
remedy in respect to any occurrence or event shall not be deemed a waiver of any right
or remedy in respect to any other occurrence or event, nor shall any waiver constitute a
continuing waiver.

38. HEADINGS.

Section and subsection headings are not to be considered part of this
Agreement, are included solely for convenience, and are not intended to modify or
explain or to be a full or accurate description of the content thereof.

39. COMMIMTEDDARTS,

This Agreement may be executed in one or more counterparts by the parties
hereto. All counterparts shall be construed together and shall constitute one
Agreement.

40. CORPORATE AUTHORITY.

The persons executing this Agreement on behalf of the Parties hereto warrant
that they are duly authorized to execute this Agreement on behalf of said Parties and
that by doing so, the Parties hereto are formally bound to the provisions of this

Agreement.
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41, =RV

C_.....%_TOR shall not receive compensation for any services provided outside
the scope of the Contract Documents unless such additional services, including change
orders, are approved in writing by CITY prior to CONTRACTOR performing the
additional services.

It is specifically understood that oral requests or approvals of such additional
services, change orders or additional compensation and any approvals from CITY shall

be barred and are unenforceable.

[Signatures appear on following page.]
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IN WITNESS WF.....JF, the parties hereto have caused this Agreement to be

e. uted by and through their respective authorized officers, as of the date first above

written.

CITY OF COSTA MESA,
A municipal corporation

JVWQ Sg }6&/ D

Tamara Letourneau”
Acting City Manager

Date:
Name ana 1ue

Date:
Name ana 1ue
Social Security or Taxpayer ID Numb“_eL
ATTEST:
LIty Llerk

Uity AUUITIISY

22

Date:

l/844{14

Date:



APPROVFDN AS TO INSURANCE:

Rutl
Risk Management

APPROVED AS .0 PURCHASING:

e

“elly A.(Yelford
‘inanceDirector

DEPARTMENTAL APPROVAL:
n

PUI_I:A C© mmtimAan MirAantAr

Az oo, o

Project Manager

23

Date:

Date:

Date:

Date:
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DRUG-FREE WORKPLACE 100-5 ‘ 8-8-89 20f3

bstaﬁi—snlng a prug-rree Awareness Program to inform employees about:
1. The dangers of drug abuse in the workplace;
2. Contractor’s and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

. Notifying the employee in the statement required by subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation
occurring in the workplace no later than five (5) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of
such conviction;

Taking one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or

rehabilitation program approved for such purposes by a Federal, State, or local
health agency, law enforcement, or other appropriate agency;
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g. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

2. Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1 A through 1 G above;

c. Such number of employees of Contractor and/or sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

3. Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, term tion or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor
and/or sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to exceed five (5) years. Upon issuance of any final decision
recommending against debarment of the contractor and/or sub-grantee, the contractor
and/or sub-grantee shall be eligible for compensation as provided by law.
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Attachm-nt 2

SUMMARY OF PUBLIC CONT™ * “T CC™™ § 9204

. u€ following procedure will apply to any claims by the Contractor on the City:

A *“claim” is a separate demand on the City by a contractor on a public works project and
sent by registered mail or certified mail with return receipt requested, for one or more of the
following:

e A time extension, including relief from penalties for delay
e Payment by the City of money damages under the terms of the contract

e Payment of an amount that is disputed by the City

Tt Teview

The claim must be suppo = 1 by appropriate documentation. The City has 45 days within
which to  1iew the claim and provide the contractor with a written statement identifying the
disputed and undisputed portions of the claim. If the City does not issue a written statement, the
claim is deemed rejec 1 in its entirety. The City will pay any undisputed portion of the claim
within 60 days of issuing the statement.

Meet & “onfer

If the contractor disputes the City’s written response, or if the City does not issue one, the
contractor may request in writing an informal conference to meet and confer for possible settlement
of the claim. The City will schedule the meet and confer conference within 30 days of this request
and provide a written statement identifying the remaining disputed and undisputed portions of the
claim within 10 business days of the meet and confer. The City will pay the undisputed portion
within 60 days of issuing this statement,

M-iation

With respect to any disputed portion remaining after the meet and confer, the City and
contractor will submit the matter to nonbinding mediation, agree to a mediator within 10 business
days after issuing the written statement, and share mediation costs equally. If mediation is
unsuccessful, then the terms of the public works agreement and applicable law will govern
resolution of the dispute.

Miscellaneous Provisions

Amounts not paid by the City in a timely manner bear interest at 7% per annum.
Subcontractors may submit claims via this procedure through the general contractor. The City and
contractor may waive the requirement to mediate, but cannot otherwise waive these claim
procedures.
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C. With respect to the insurance afforded to these

additional insureds, the following is added to
Section Il - Limits Of Insurance:

if coverage provided to the additional insured is
required by a contract or agreement, the most we
will pay on behalf of the additional insured is the
amount of insurance:

1. Required by the contract or agreement; or

Page 2 of 2 Ol ICE IVi
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This certificate cancels and supersedes ALL previously issued certificates.

Offi  Inc., 2012

2. Available under the applicable Limits of
Insurance shown in the Declarations;

whichever is less.

This endorsement shall not increase the
applicable Limits of Insurance shown in the
Declarations.
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Executed in Triplicate
Bond Numbe- Qn”“lf‘"‘:

FAITBFUL PERFORMANCE BOND
PUBLIC WORK

(The premium charge on this bond is § __N/A__ being at
therate of T M/A__ per thousand of the contract price)
KNOW ALL MEN BY THESE PRESENTS:

THAT, WHEREAS the CITY OF COSTA MESA, 77 Fair Drive, Casta Mesa, California 92626, has

entered into a contract dated ,2018 | which is hereby incorporated by reference
th RJNOBLE COMPANY

hereia, wi

hereinafier designated as the “Principal,” for the work described as follows:
Street Rehabilitation Project (Zones 2 and 5)

City Project No. 18-16 ; and
WHEREAS, said Principal is required by the terms of said contract to furnish a bond for the

faithful performance 6f said congact.
NOW, THEREFORE, We the Principal, and Western Surety Company

a corporation organized and existing under the laws of the State of South Naknta

and duly authorized to transact business under the jaws of the State of California, as Surety, ase held and
firmly bound unto the CITY OF COSTA MESA in the penal sum of three million sixty seven thousand
five hundred thirty nine Dollars (S _3 nR7_'F,QQ nn___ ), lawful money of the United States, for the payment of

which sum well and wuly to be made, we bind ourselves, our heirs, executors, administrators, and
successors, joindy and severally, firmly by these presents.

The Condition Of This Obligation Is Such, That, if the abave bounden Principal, his or its heirs,
executors, administrators. successoes or assigns, shall in alt things stand to and abide by, and well and
truly keep and perform the covenanrs, conditions andl agreements in the said contract and any alteration
thereof made as therein provided, or his or their part, 10 be kept and performed at the time and in the
manner therein specified, and in all respects according to their true intent and meaning, and shall
indemnify and save harmless the CITY OF COSTA MESA, its officers and agents, as therein stipulated,
then this obligation shall become null and void; otherwise it shall be and remain in full force and virtue.

And the said Surety, for value received, hereby stipuiates and agrees that no change, extension of
time, elteration or additiou 1o the terms of the contract or to the work 10 be performed thereunder or the
specifications accampanying the same shall in any wise affect its obligations on this bond, and it does
hereby waive aotice of any such change, extension of time, alteration or addition to the terms of the
contract or the work or to the specifications.

(N WITNESS WHEREOQOF. We have hereunta s - T 19th

day of - ,anda

City of Costa Mesa Farm ~ Public Work 2/00

e
m—
——
e






ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that docu~~nt.

State of California
County of range )

on DEC 19 2018 before me, Michele A. Fedoruk, Notary Public
(insert name and title of the officer)

personally appeared __James Scott Salandi, Attorney-in-Fact

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/awex
subscribed to the within instrument and acknowledged to me that he/sxastikey executed the same in
his/hewthal authorized capacity(ies), and that by his/kextheir signature($) on the instrument the
person(g), or the entity upon behalf of which the person(g) acted, executed the i nstrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

MICHELE A. FEDORUK
Notaiy Public - California =
Orange County £

- L ) Commission # 2238042 [
/A > My Comm. Expires Apr 14, 2022 [
== e
Signature / 7 Z [ JZ ASeal)
7 r 4 \

WITNESS my hand and official seal.

NNAT










ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California
County of Orange )

DEC 19 2018

Michele A. Fedoruk. Natary Public
(nsert name and title of the officer)

On

before me, _

personally appeared James Scott Salandi, Attornev-in-Fact

who proved to me on the pasis or sausfactory evidence 10 pe tne person(s) whose name(s) is/avex
subscribed to the within instrument and acknowledged to me that he/shaitivey executed the same in
his/mewibaie authorized capacity (199, and that by his/kexihair signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) ac |, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal. MICHELE A, FEDORUK
Notary Public - Calffornla 3
_‘i‘i;‘.\v

Orange County 3
nele

;// Commisslon # 2238042 ¢
My Comm, Expires Apr 14, 2022 i
SN

Signature (Seal) o




~stern SunZy Lompany

POWER OF ATTORNEY APPOINTING INDI' ™~ JAL ATTORNEY-IN-FACT

\ iy These P \ SU 3 IMPANY, a South Dakota corporation, is a duly organized and existing corporation
LY g joe in the City of Sioux Falls, and Stato of South Di 1, and that it docs by virtue of the signaturc and seal herein affixed hereby
make, constitute and appoint

James Scott Salandi, Leonard Ziminsky, David Jacobson, Individually

of Irvine, CA, its true and lawful Attoreoy(s)-in-Fact with full power and authority hereby confecred to gign, seal and execute for and on its behalf bonds,
undertakings and other obligatory instruments of similar nature

- In Unlimited Amounts -

and to bind it thereby as fully and to the same extent as if such instruments were signed by a duly authorized officer of the corporation and all the acts of said
Attomey, pursuant to the authority hereby given, are hereby ratified and ¢ wd.

This Power of Attorney is made and excouted pursuant to and by authority of tho By-Law printed on the reverse harcof, duly adopted, as indicated, by
the shareholdars of the corporation.

In Witness Whereef, WESTERN SURETY COMPANY has caused theso presents to be signed by its Vico President and its corporato scal to be
hereto affixed on this 21st day of June, 2017.

WESTERN SURETY COMPANY

On this 21st day of Juna, 2017, before mo personally came Paul T. Bruflat, to me known, who, being by me duly sworn, did depose and say: that he
resides in the City of Sioux Falls, State of South Dakota; that he is the Vico President of WESTERN SURETY COMPANY described in and which executed
the above instrument; that he knows the scal of said corporation; that the scal affixed to the said instroment is such corporate seal; that it was so affixed
pursuant to suthority given by tho Board of Directors of said corporation and that he signed his nams thereto pursuant to like authority, and acknowledges
aamo to be the act and deed of said corporation.

State of South Daknta
County of Minnchaha

My commission cxpires ) MOHR

- == 7Y )b

J. Mohr, Notary Public
CERTIFICATE :
L, L. Nelson, Assistant | sary of WESTERN SURETY COMPANY d« by cextify that the Power of Attorney hereinabove set forth is still in

force, -ndﬁuﬂurocﬁfydmtheBy-Lawofﬂlcmrpomﬁonmintedonﬂmmvmhﬂu@ieﬂl*lgmzmauﬁmonywhamflhnvehaemm:uhwﬁbed
my name and affixed the seal of the said corporation this day of

WESTERN SURETY COMPANY

e A7V
L. Ncison, nssisiant Secretary

74280-7-2012
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ADOPTL_ . . ..._ SHAREL __L....S OF V. _JTERN SURETY COMPANY

This Power of Attorney ism  and executed pursuant to and by authority of the following By-Law duly adopted by the shareholders
of the Company.

Section 7. All bonds, policies, undertakings, Powers of Attorney, or other obligations of the corporation shall be executed in the
corporate name of the Company by the President, Secretary, and Assistant Secretary, Treasurer, or any Vice President, or by such other
officers as the Board of Directors may authorize. The President, any Vice President, Secretary, any Assistant Secretary, or the Treasurer
may appoint Attorneys in Fact or agents who shall have authority to issue bonds, policies, or undertakings in the name of ¢ Company.
The corporate seal is not necessary for the validity of any bonds, policies, undertakings, Powers of Attorney or other obligations of the
corporation. The signature of any such officer and the corporate seal may be printed by facsimile.



