CITY OF COSTA MESA
PROFESSIONAL SERVICES / REEMENT
WITH
ATLAS PLANNING SOLUT NS

..11S PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered
intott - day of April, 2019 (“Effective Date”), by and between the CITY OF COSTA MESA, a
municipal corporation (“City”), and ATLAS PLANNING SOLUTIONS, a California corporation
("Cor Iltant”).

WITNESSETH:

A. WHEREAS, City proposes to utilize the services of Consultant as an independent
contractor to provide consulting services for the update of City’'s Emergency Operations Plan, as
more fully described herein; and

B. WHEREAS, Consultant represents that it has that degree of specialized expertise
contemplated within California Government Code section 37103, and holds all necessary licenses
to practice and perform the services herein contemplated; and

C. WHEREAS, City and Consultant desire to contract for the specific services
described in Exhibit “A” (the “Project’} and desire to set forth their rights, duties and liabilities in
connection with the services to be performed; and

D. WHEREAS, no official or employee of City has a financial interest, within the
provisions of sections 1090-1092 of the California Government Code, in the subject matter of this
Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
contained herein, the parties hereby agree as follows:

1.0. SERVICES PROVIDED BY CONSULTANT

1.1. S of ©~-jic~~ Consultant shall provide the professiol  services described
in Consultant’s Proposal, anachea hereto as Exhibit “A” and incorporated herein by this reference.

1.2.  Professional Practices. All professional services to be provided by Consultant
pursuant to this Agreement shall be provided by personnel experienced in their respective fields
and in a manner consistent with the standards of care, diligence and skill ordinarily exercised by
professional consultants in similar fields and circumstances in accordance with sound
pro o practicc  Cor 1 talso warrants that it is familiar with all laws that may affect its
performance of this Agreement and shall advise City of any changes in any laws that may affect
Consultant’s performan:  of this Agreement.

1.3. Performance to Satisfaction of City. Consultant agrees to perform all the work to
the complete satisfaction of the City and within the hereinafter specified. Evaluations of the work
will be done by the City Manager or his or her designee. If the quality of work is not satisfactory,
City in its discretion has the right to:

(a) Meet with Consultant to review the quality of the work and resolve the
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matters of concern;

(b) Require Consultant to repeat the work at no additional fe until it is
satisfactory; and/or

(c) " minate the Agreement as hereinafter set forth.

1.4, ‘M--g-+ Consultant warrants that it shall perform the services required by this
Agreement in compliance with all applicable Federal and California employment laws, including,
but not limited to, those laws related to minimum hours and wages; occupational health and
safety; fair employment and employment practices; workers’ compensation insurance and safety
in employment; and all other Federal, State and local laws and ordinances applicable to the
services required under this Agreement. Consultant shall indemnify and hold harmless City from
and against all claims, demands, payments, suits, actions, proceedings, and judgments of every
nature and description including attorneys’ fees and costs, presented, brought, or recovered
against City for, or on account of any liability under any of the above-mentioned laws, which may
be incurred by reason of Consultant’s performance under this Agreement.

1.5, M-- ™-~~-mination. In performing this Agreement, Consultant shall not engage in,
nor permit its agents 10 engage in, discrimination in employment of persons because of their race,
religious creed, color, national origin, ancestry, physical disability, mental disability, medical
condition, genetic information, marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or military or veteran status, except as permitted pursuant to section
12940 of the Government Code.

1.6. M-=Evlusive *qreement. Consultant acknowledges that City may enter into
agreements witn otner consunants for services similar to the services that are subject to this
Agreement or may have its own employees perform services similar to those services
contemplated by this Agreement.

1.7.  D¢' atic- -2 *~~ignnr~-t. This is a personal service contract, and the duties
set forth herein shall not be deiegated or assigned to any person or entity without the prior written
consent of City. Consultant may engage a subcontractor(s) as permitted by law and may employ
other personnel to perform services contemplated by this Agreement at Consultant’s sole cost
and expense.

1.8. Cor®-2-*~'ity. Employees of Consultant in the course of their duties may have
access to financiai, accounting, statistical, and personnel data of private individuals and
employees of City. Consultant covenants that all data, documents, discussion, or other
information developed or received by Consultant or provided for performance of this Agreement
are deemed confidential and shall not be disclosed by Consultant without written authorization by
City. City all grant such ithorization if disclk 1 is required by law. All City data shall be
returned to City upon the termination of this Agreement. Consultant’s covenant under this Section
shall survive tt  termination of this Agre  nent.

2.0. COMPENSATION AND BILLING

2.1. Compensation. Consultant shall be paid in accordance with the fee schedule set
forth in A.  Consultant's annual compensation shall not exceed Twenty Thousand Dollars
($20,000.00).
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prorated based on the percentage of work completed as of the effective date of termination in
accordance with the fees set forth herein. In ascertaining the professional services actually
rendered hereunder up to the effecti e of termination of this  yreement, consit  ation shall
be given to both comple 1 work and work in progress, to complete and incomplete drawings,
and to other docun 1ts pertaining to the services contemplated herein whether delivered to the
City or in the possession of the Consultant.

4.4. Documents. Inthe event of termination of this Agreement, all documents prepared
by Consultant in its performance of this Agreement including, but not limited to, finished or
unfinished design, development and construction documents, data studies, drawings, maps and
reports, shall be delivered to the City within ten (10) days of delivery of termination notice to
Consultant, at no cost to City. Any use of uncompleted documents without specific written
authorization from Cor iltant shall be at City’s sole risk and without liability or legal pense to
Consultant.

5.0. INSURANCE

51.  Mini~ " Scope and L *~*~ ~f '=~yrar~~ Consultant shall obtain, maintain, and
keep in full force ana emect during the ure or tmis Agreement all of the following minimum scope
of insurance coverages with an insurance company admitted to do business in California, rated
“A,” Class X, or better in the most recent Best's Key Insurance Rating Guide, and approved by
City:

(a) Commercial general liability, including premises-operations,
products/completed operations, broad form property damage, blanket
contractual liability, independent contractors, personal injury or bodily injury
with a policy limit of not less than One Million Dollars ($1,000,000.00),
combined single limits, per occurrence. If such insurance contains a
general aggregate limit, it shall apply separately to this Agreement or shall
be twice the required occurrence limit.

(b) Business automobile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not less than One Million Dollars
($1,000,000.00), combined single limits, per occurrence for bodily injury
and property damage.

(c) Workers’ compensation insurance as required by the State of California.
Consultant agrees to waive, and to obtain endorsements from its workers’
compensation insurer waiving subrogation rights under its workers’
compensation insurani  policy against the City, its officers, agents,
employees, and volunteers arising from work performed by Consultant for
the City and to require each of its subcontractors, if any, to do likewise
under their workers’ compensation insurance policies.

(d) Professional errors and omissions (“E&QO”) liability insurance with policy
limits of not less than One Million Dollars ($1,000,000.00), combined single
limits, per occurrence and aggregate. Architects’ and engineers’ coverage
shall be endorsed to include contractual liability. If the policy is written as a
“claims made” policy, the retro date shall be prior to the start of the contract
work. Consultant shall obtain and maintain, said E&O liability insurance
during the life of this Agreement and for three years after completion of the
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tl inir at the time of such modification. The terms of this ©=  :ement shall prevail
over any inconsistent provision in any other contract document appur 1t he o, including
exhibits to this Ag :ment.

6.2. Re "he City Manager or his or her designee shall be the
repres tati  of 1s of this Agreen it and may issue all consents, approvals,

directives and agreements on behalf of the City, called for by this Agreement, except as otherwise
expre ly provided in this Agreement.

Consultant shall designate a representative for purposes of this Agreement who
shall be authorized to issue all consents, approvals, directives and agreements on behalf of
Consultant called for by this Agreement, except as otherwise expressly provided in this
Agreement.

6.3. Prc'--* “"-nagers. City shall designate a Project Mana¢ to work directly with
Consuitant in the perrormance of this Agreement.

Consultant shall designate a Project Manager who shall represent it and be its
agent in all consultations with City during the term of this Agreement. Consultant or its Project
Manager shall attend and assist in all coordination meetings called by City.

6.4. [M~*2es. Any notices, documents, correspondence or other communications
concerning this Agreement or the work hereunder may be provided by personal delivery or mail
and shall be addressed as set forth below. Such communication shall be deemed served or
delivered: (a) at the time of delivery if such communication is sent by personal delivery, and (b)
48 hours after deposit in the U.S. Mail as reflected by the official U.S. postmark if such
communication is sent through regular United States mail.

IF TO CONSULTANT: IF TO CITY:

Atlas Planning Solutions City of Costa Mesa
6578 Barranca Dr. 77 Fair Drive

Riverside, CA 92506 Costa Mesa, CA 92626
Tel: (909) 374-4828 Tel: (714) 754-5333
Attn: Aaron Pfannenstiel Attn: Jason Dempsey

Courtesy copy to:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Finance Dept. | Purchasii

6.5. ~2" - Consultant shall provide a drug-free workplace by
complying witn an provisions set rorin in wity’s Council Policy 100-5, attached hereto as Exhibit
“C” and incorporated herein by reference. Consultant’s failure to conform to the requirements set
forth in Council Policy 100-5 shall constitute a material breach of this Agreement and shall be
cause for immediate termination of this Agreement by City.

6.6. Attorneys’ Fees. In the event that litigation is brought by any party in connection
6
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independent contractor relationship created by this Agreement. ~ insultant further agrees to
indemnify and hold City harmless from any failure of Consultant to comply with the applicable
worker’'s compensation laws. City 1all have the right to offset against the amount of any fees due
to Consultant under this Agreement any amount due to City from Consultant as a result of
Consultant’s failure to promptly |  to City any reimbursement or indemnification arising under
this paragraph.

6.11. e Bligmme-t-2-mnification.  In the event that Consultant or any employee,
agent, or subcontractor or consunant providing ¢« vices under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public Employees Retirement
System (PERS) to be eligible for enrollment in PERS as an employee of the City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any employee and/or employer
contributions for PERS benefits on behalf of Consultant or its employees, agents, or
subcontractors, as well as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City.

Notwithstanding any other a¢ 1cy, ate or federal policy, rule, regulation, law or
ordinance to the contrary, Consultant and any of its employees, agents, and subcontractors
providing service under this Agreement shall not qualify for or become entitled to, and hereby
agree to waive any claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in PERS as an employee of City and entitiement to
any contribution to be paid by City for employer contribution and/or employee contributions for
PERS benefits.

6.12. C~~-eration. In the event any claim or action is brought against City relating to
Consultant’'s perrormance or services rendered under this Agreement, Consuitant shall render
any reasonable assistance and cooperation which City might require.

6.13. Ownership of Documents. All findings, reports, documents, information and data
including, but not limited to, computer tapes or discs, files and tapes furnished or prepared by
Consultant or any of its subcontractors in the course of performance of this Agreement, shall be
and remain the sole property of City. Consultant agrees that any such documents or information
shall not be made available to any individual or organization without the prior consent of City. Any
use of such documents for other projects not contemplated by this Agreement, and any use of
incomplete documents, shallt at the sole risk of City and without liability or legal exposure to
Consuitant. City shall indemnify and hold harmless Consultant from all claims, damages, losses,
and expenses, including attorneys’ fees, arising out of or resulting from City’s use of such
documents for other projects not contemplated by this Agreement or use of incomplete documents
furnished by Consultant. Coi ltant shall deliver to City any findings, reports, documents,
information, data, in any form, including but not limited to, computer tapes, discs, files audio tapes
or any other Project related items as requested by City or its authorized representative, at no
additional cost to the ~'ty.

6.14 . | Consultant has been advised and is aware that
tr Agreen i iformation d data, including, but not ted |
computer tapes, discs or tiles turnishea or prepared by Consultant, or any of its subcontractors,
pursuant to this Agreement and provided to City may be subject to public disclosure as required
by the California Public Records Act (California Government Code section 6250 et seq.).
Exceptions to public disclosure may be those documents or information that qualify as trade
secrets, as that term is defined in the California Government Code section 6254.7, and of which
Consultant informs City of such trade secret. The City will endeavor to maintain as confidential all
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information obt: I by it tl ignated : frac  secret. The City shall not, in any way, be
liable or respo! > for the disclosure of any trade secret including, without limitation, those
records so marked if disclosure is deemed to be required by law or by order of the Court.

6.15. ~~nf'~* ~f 'nt---~* Consultant and its officers, employees, associates and
ibconsultants, It any, win comply with all conflict of interest statutes of the State of California
applicable to Consultant's servic i under this agreement, including, but not limited to, the Political
Reform Act (Government Code sections 81000, et seq.) and Government Code section 1090.
During the term of this Agreement, Consuitant and its officers, employees, associates and
subconsultants shall not, without the prior written approval of the City Representative, perform
work for another person or entity for whom Consultant is not currently performing work that would
require Consultant or one of its officers, employees, associates or subconsultants to abstain from
a decision under this Agreement pursuant to a conflict of interest statute.

6.16. P-----~*"+fqr Errors. Consultant shall be responsible for its work and results
under this Agreement. Lonsuitant, when requested, shall furnish clarification and/or explanation
as may be required by the City’s representative, regarding any services rendered under this
Agreement at no additional cost to City. In the event that an error or omission attributable to
Consultant occurs, then Consultant shall, at no cost to City, provide all necessary design
drawings, estimates and other Consultant professional services necessary to rectify and correct
the matter to the sole satisfaction of City and to participate in any meeting required with regard to
the correction.

6.17. P-~hibi*~~ T~~t~y~~~t  Consultant will not employ any regular employee of City
while this Agreement is In emrect.

6.18. Order of Precec~~~n. In the event of an inconsistency in this Agreement and any
of the attached Exhibits, the terms set forth in this Agreement shall prevail. If, and to the extent
this Agreement incorporates by reference any provision of any document, such provision shall be
deemed a part of this Agreement. Nevertheless, if there is any conflict among the terms and
conditions of this Agreement and those of any such provision or provisions so incorporated by
reference, this Agreement shall govern over the document referenced.

6.19. Costs. Each party shall bear its own costs and fees incurred in tt  preparation
and negotiation of this Agreement and in the performance of its obligations hereunder except as
expressly provided herein.

6.20. ™'~ Third Party B~-~ficiary Rights. This Agreement is entered into for the sole
benefit of City and Consultant and no other parties are intended to be direct or incidental
beneficiaries of this Agreement and no third party shall have any right in, under or to this
Agreement.

6.21. Headings. Paragraphs and subparagraph headings contained in this Agreement
a included solely for convenience and are not intended to modify, explain or to be a full or
accurate description of the content thereof and shall not in any way affect the or
interpretation of this Agreement.

6.22. Construction. The parties have participated jointly in the negotiation and drafting
of this Agreement. In the event an ambiguity or question of intent or interpretation arises with
respect to this Agreement, this Agreement shall be construed as if drafted jointly by the parties
and in accordance with its fair meaning. There shall be no presumption or burden of proof favoring
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EXHIBIT A

CONSULTANT’S PROPOSAL



March 18, 2019

Jason Dempsey, Emergency Services Administrator
City of Costa Mesa Police Department

77 Fair Drive

Costa Mesa, CA 92626

Subject: Safety Element Update
Dear Mr. Dempsey:

Atlas Planning Solutions is pleased to submit the attached proposal to update the City’s Emergency
Operations Plan (EOP). Atlas Planning Solutions specializes in resilience oriented planning, assisting
communities in addressing their comprehensive planning needs surrounding natural and man-made
hazards. Understanding that this update is focused on making minor revisions and streamlining the
document to meet the City’s needs, our multi-disciplinary team is focused on integrating pragmatic
solutions into everyday planning problems. Atlas Planning Solutions is ready to help Costa Mesa with
this challenge.

With over 18 years of experience, Aaron Pfannenstiel, AICP, will lead the update and be the primary
point of contact for City staff. The following proposal includes a scope, budget, and schedule to ensure
the ..JP update meets all of the updated requirements within the Cal OES Emergency Operations Plan
Crosswalk for Plan Review 2018. With over a decade of specialized experience updating planning and
emergency management documents, we are ready to work with City staff on refining our work plan to
meet your needs. Please do not hesitate to contact me to discuss this proposal and answer any questions
you may have.

Respectfully submitted,
Atlas Planning

Principal
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AARON PFANNENSTIEL, AICP, LEED AP, PRINCIPAL

Aaron has 18 years of experience in community planning, focusing on emergency mana  nent, hazard mitigation,
and community resiliency. With a background in geology, environmental studies, and urban planning, he helps
clients understand hazards, assess vulnerabilities, and develop policies, programs, and mitigation strategies that
make communities safer. Aaron incorporates hazard mitigation into comprehensive planning projects to increase
resiliency in communities. He is a subject matter expert in General Plan Safety Element law, Local Hazard
Mitigation Planning and has assisted several Orange County jurisdictions with updates to their Emergency
Operations Plans.

SUZANNE MURRAY, TECHNICAL EDITOR/WRITER

Suzanne has over 15 years of experience in technical writing and editing, with an emphasis on documents and
reports prepared for the federal government, including standard operating procedures, information reports, white
papers, and presentations. With a background in English, and expertise in all formatting styles, namely APA, MLA
and Chicago Manual, Suzanne is adept at researching, analyzing and compiling data, and presenting it in a clear
and concise manner. Her strong attention to detail and ability to multitask makes her skilled in working with many
different audiences at a range of reading levels.

PROJECT TEAM BILLING RATES

I I Y
RARCUAE
JHEARS NS

Aaron Pfannenstiel $150.00

Suzanne Murray $100.00
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EXHIBIT B

CERTIFICATES OF INSURANCE






EXHIBIT C

CITY COUNCIL POLICY 100-5






SUbucEC [ POLICY Crrecunive T
NUMBER | DA™~
DRUG-FREE WORKPLACE 100-5 8-8-89 20f3

1. The dangers of drug abuse in the workplace;
2. Contractor’s and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

C. Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

D. Notifying the employee in the statement required by subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation occurring
in the workplace no later than five (5) days after such conviction;

E. Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of such
conviction;

F. Taking one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, S e, or local
health agency, law enforcement, or other appropriate agency;
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POLICY rFAUE
NUMBER DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 30of3

2.

G. Making a good faith efft  to main n drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1 A through 1 G above;

¢. Such number of employees of Contractor and/or sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor and/or
sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to exceed five (5) years. Upon issuance of any final decision recommending
against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.



