LEASE AGREEMENT

by and between the

CITY OF COSTA MESA

and

DIAMOND ENVIRONMENTAL ¢TVICES, LP
807 E. Mission Road, San Marcos, CA 92069



LEASE AGREEN._AT

THIS LEASE AGREEMENT (the “Lease”), dated as of March 1, 2019, is made by and
between the CITY OF COSTA MESA, a municipal corporation (“Lessee”), and DIAMOND
ENVIRONMENTAL € “RVICES, LP, a Califomnia limited partnership (“Lessor”).

1. SUBJECT OF LEASE

1.1 Bur~-~-~e. The purpose of this Lease is to set forth the terms and conditions of the
lease of the hereinarer defined Property by the Lessor to Lessee for use as restroom facilities in
connection with Lessee's temporary bridge shelter, located at 1885 Anaheim Avenue, Costa
Mesa, California.

1.2  The Property. The “Property” is that certain property known as one (1) 24’ JAG
Premier Shower Suite unit and associated items as further described in Exhibit "A,” attached hereto
and incorporated herein by reference, one (1) 24' Americans with Disabilities Act (ADA) Certified
Shower Suite unit and associated items as further described in Exhibit "B,” attached hereto and
incorporated herein by reference, and four (4) Solar Elite Flushable Restroom units and associated
items as further described in Exhibit “C,” attached hereto and incorporated herein by reference.

1.3  Parties to the Lease.

1.3.1 Lessee. Lessee is the City of Costa Mesa, a public body, corporate and
politic, exercising governmental functions and powers and organized and existing under California
law. The principal office of Lessee is located at 77 Fair Drive, Costa Mesa, CA 926286, attention
Justin Martin,

1.3.2 ' ~3s0r. Lessoris Diamond Environmental Services, LP, a California limited
partnership. The principal office of Lessor for purposes of this Lease is 807 E. Mission Road, San
Marcos, CA 92068, attention Rovert Martinez.

2, LEASE OF THE PROPERTY

21 Lease. Forand in consideration of the rents, conditions, covenants and agreements
set forth herein, Lessor hereby leases the Property to Lessee and Lessee does hereby take and
lease the Property from Lessor.

2.2 Term of the Lease. The term of this Lease shall commence on March 1, 2019, or the
date of the complete installation of the Property, whichever is later (the “Commencement Date”)
and continue until terminated as set forth herein.

2.3 lation and R -7 pery.

231 [r------~installati-~ Lessor shall cause the Property to be delivered
and installed in accordance witn Lessee’s specincations and requirements and in accordance with
the attached exhibits. Such installation shall occur no later than twenty-one (21) days from the
date of this Lease.

2.3.2 7--ygval. Upon the termination of this Lease, Lessor shall cause the
Property to be removed In accordance with Lessee's specifications and requirements and in
accordance with the attached exhibits.



3. RENT; INSTALLATION AND REMOVAL CHARGES

31 Initial Rent. Lessee shalf pay to Lessor for the first week of rent for the Property the
sum of Six Thousand Three Hundred Ninety-Five Dollars ($6,395.00) (“Initial Rent"). This rental
amount includes Three Thousand Four Hundred Twenty Dollars ($3,420.00) for the JAG Premier
Shower Suite unit and Two Thousand Nine Hundred Seventy-Five Dollars ($2,975.00) for the ADA
Certified Shower Suite unit, as further described in Exhibits “A” and “B.”

3.2 Base Rent. Following payment of the Initial Rent, Lessee shall pay to Lessor as
rent for the Property the sum of One Thousand Eight Hundred Forty-Eight Dollars and Fifty-Nine
Cents ($1,848.59) per week (“Base Rent"). The rental amount includes Seven Hundred Ninety-
Six Dollars ($796.00) for the JAG Premier Shower Suite unit, as further described in Exhibit
“A,"” Six Hundred Ninety Dollars ($690.00) for the ADA Certified Shower Suite unit, as further
described in Exhibit “B,” and Three Hundred Sixty-Two Dollars and Flifty-Nine Cents
($362.59) for the Solar Elite Flushable Restroom units, as further described in Exhibit “C".
The Base Rent amount shall be pro-rated based on the installation and removal dates of each of
these items.

3.3 1 ntincrt 1. The Base Rent shall not be increased for twelve (12) months.
Thereafter, Lessor may, on an annual basis, increase the Base Rent based upon the percentage
increase in the Consumer Price Index for All Urban Consumers (CPI-U) for the Los Angeles-Long
Beach-Anaheim area pubiished by the Department of Labor, or such other mutually agreed upon
index should the Consumer Price Index data published by the Department of Labor be unavailable.
The percentage Increase shall be based upon the most currently available CPI-U figure, in
comparison with the CPIl-U figure for the same calendar month 12 months previously.
Notwithstanding the foregoing, no increase to the Base Rent shall exceed five percent {5%).

3.4 **-thod of ““~"*1g Req "~ "ayments. Rent shall be paid in accordance with

Lessor's 28-day billing cycle. Lesses shan pay invoices received from Lessor within forty-five (45)
days of receipt of the invoice, Rent due Lessor shall be paid at Lessor's address for notices under
this Lease, or as Lessor may otherwise designate in writing to Lessee,

3.5 L " _Installat’' ~ _and Return Charges. Lessee agrees to pay Lessor the

delivery, set up, ana removal charges set forth in the attached exhibits, Upon receipt of an invaoice
from Lessor for such charges, Lessee agrees to pay such invoice within forty-five (45) days.

4, OWNERSHIP OF AND RESPONSIBILITY FOR IMPROVEMENTS

41 “ynership I "'ng Term " at Termination. All improvements to the Property
made by Lessee shall, at the expiration or sooner termination of this Lease, be and remain the
property of Lessee. Lessee shall have the right to remove any of the improvements made during
the term of this Lease. The Property shall be returned to Lessor in the same condition as delivered
to Lessee, reasonable ordinary wear and tear excepted. Lessee is responsible for any damages
due to the addition or removal of any fixtures or structures to the Property.

4.2 Ownership of Fixtures and Furnishings at ™ -mination. At the expiration or

sooner termination of his Lease, Lessee may, at Lessee's elecuon, retain from the Property, at
Lessee’s sole cost and expense, all fixtures, structures and furnishings, or of certain fixtures and/or
furnishings that were not provided by Lessor.

Any fixtures, structures and/or furnishings not specified by Lessee to be removed, and any
so specified fixtures and/or furnishings not removed by Lessee within thirty (30) days of written
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of Lessor. Any unpermitted assignment or transfer shall be void and in violation of this Agreement
and shall cause the automatic termination of this Lease.

6. INSURANCE

Required Insurance. During the term of this Lease (and for any period of holding over), Lessee
shall insure at its cost such insurance showing Lessor as loss payee, against the following perils:

6.1 Loss or damage to the Praperly, resulting from fire, lightning, vandalism, malicious
mischief, riot and civil commotion, and, in addition, those other perils that are ordinarily included in
extended coverage fire insurance policies. Such insurance shall name Lessor as an additional
insured and shall be maintained in an amount not less than one hundred percent (100%) of the
replacement cost of the improvements located on the Property. All proceeds of such insurance
shall constitute a trust fund to be used to repair, rebuild or replace the Property to its previous
condition, or as agreed by Lessor and Lessee.

6.2  Loss from liability imposed for damages on account of property damage or loss
and/or personal injury, including death therefrom, suffered or alleged to be suffered by any person
or persons whomsoever in connection with the Property in the amount of at least One Million
Dollars ($1,000,000.00) combined single limit. Such property damage and personal injury
insurance shall also provide for and protect Lessor and Less  against incurring any legal costin
defending claims for alleged loss.

7. INDEMNIFICATION

As a material part of the consideration to Lessor, to the extent due to the negligence of Lessee,
Lessee shall indemnify, defend (with counsel acceptable to Lessor) and hold Lessor harmless from
any loss, damage, injury, death, accident, casualty, liability, claim, cost or expense (including, but
not limited to, reasonable attomeys’ fees) of any kind or character to any person or property
{collectively, "Claims”) arising from or related to Lessee’s use of the Property before, during, and
after the Term, the conduct of Lessee’s business and/or any act or omission of Lessee, its
employees, agents, contractors, tenants or invitees. To the extent due to the negligence of
Lessor, Lessor shall indemnify, defend (with counsel acceptable to Lessee) and hold Lessee
harmless from any loss, damage, injury, death, accident, casualty, liability, claim, cost or expense
(including, but not limited to, reasonable attorneys’ fees) of any kind or character to any person
or property (collectively, “Claims”) arising from or related to Lessor's performance under this
Agreement, including claims arising from the condition of the Property befare, during, and after the
Term. Lessee shall not be liable for such Claims to the extent and in the proportion that the same
is ultimately determined to be attributable to the negligence or intentional misconduct of Lessor.
All indemnity obligations under this Section shall survive the expiration or termination of this Lease.
Lessor shall not be liable for any loss or theft of any property on the Property.

8. DEFAULTS, ..Z:MEDIES AND TERMINATION

8.1 Defaults ~ General. Failure or delay by either party to perform any term or
provision of this Lease constitutes a defauit under this Lease. The party who fails or delays must
Immediately commence to cure, correct, or remedy such failure or delay and shall complete such
cure, correction or remedy with reasonable diligence, and during any period of curing shali not be in
defauit,

The injured party shall give written notice of default to the party in default, specifying the
default complained of by the injured party. Failure or delay in giving such notice shall not constitute
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a waiver of any default, nor shall it change the time of default. Except as otherwise expressly
provided in this Lease, any failures or delays by either party in asserting any of its rights and
remedies as to any default shall not operate as a waiver of any defauit or of any such rights or
remedies. Delays by either party in asserting any of its rights and remedies shall not deprive either
party of its right to institute and maintain any actions or proceedings which it may deem necessary
to protect, assert or enforce any such rights or remedies.

8.2 Legal Actions.

8.2.1 Instituti~~ ~¢ Legal Actions. In addition to any other rights or remedies,
either party may Institute legal acuon to cure, correct, or remedy any default, to recover damages for
any default, or to obtain any other remedy consistent with the purpose of this Lease. Such legal
actions must be instituted in the Superior Court of the County of Orange, State of California, in any
other appropriate court in that county, or in the United States District Court, Central District of
California.

8.2.2 Applig-t!~ - The laws of the State of California shall govem the
interpretation and enforcement or nis Lease.

8.2.3 Acceptar of Service of Process. In the event that any legal action is
commenced by Lessee against Lessor, service of process on Lessor shall be made as provided
by law. In the event that any legal action is commenced by Lessor against Lessee, service of
process on Lessee shall be made by personal service upon the City Clerk of Lessee and shall be
valid whether made within or without the State of California, or in such manner as may be provided
by law.

8.2.4 Attorneys’ Fees and Court Cos If either Lessor or Lessee brings or

commen:  an action to enforce the terms and conditions of this Lease or to obtain damages
against the other party arising from any default under or violation of this Lease, the prevailing party
shall be entitled to and shall be paid reasonable attorneys’ fees and costs therefor.

8.3 Rights and F edies are C llative. All remedies hereunder shall be

cumulative and the nondefaulting party may pursue any or all of such rights and remedies at the
same time or otherwise.

8.4 [-—=-=~-1. If either party defaults with regard to any of the provisions of this Lease,
the nondefaulting party shall serve written notice of such default upon the defaulting party. If the
default is not commenced to be cured within fifteen (15) days after service of the notice of default
and is nat cured promptly in a continuous and diligent manner within a reasonable period of time
after commencement, the defaulting party shall be liable to the nondefaulting party for any direct
damages caused by such default, and the nondefaulting party may thereafter (but not before)
commence an action for damages against the defaulting party with respect to such defauit.

Lessee's costs in curing or correcting any default under this Lease and any expenses
and/or other costs related thereto shall be repaid by Lessor within fifteen (15) days after Lessee
has dispatched notice of such costs to Lessor pursuant to Section 9.1 hereof regarding notices.

8.5 Lessee’s Rights of Termir —“*n. In addition to Lessee's rights and remedies
contained in this Agreement, in the Event of uefault by Lessor, Lessee may terminate this Lease,
effective upon written notice to Lessor by Lessee. For purposes of this Lease, an "Event of Default
by Lessor” means failure by Lessor to cure or remedy within fifteen (15) days after the date Lessor
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has received notice from Lessee. Notwithstanding the foregoing, Lessee may terminate this Lease
by providing seven (7) days* written notice to Lessor.

..1e right of termination provided by this Section 8.5 is not exclusive and shall be cumutative
to all other rights and remedies possessed by Lessee, and nothing contained herein shall be
construed so as to defeat any other rights or remedies to which Lessee may he entitled.

9. GENERAL PROVISIONS

9.1 Notices, Demands and ~~m fcati~=~ P~tye~n the m-—'3s. Formal notices,
demands and communications between rLessor anc Lessee shan oe in writing and shall be
delivered by personal service, or by certified or registered mail, postage prepaid, retum receipt
requested, to the principal offices of the Lessor and of the Lessee as designated in Section 1.3.1
and Section 1.3.2, respectively, hereof. Any written notice to any of the parties hereunder shall be
deemed to have | :n duly given on the date of service if served perscnally or seventy-two (72)
hours after the date of mailing. Rejection or otherrefusal tc  :cept or the inability to deliver because
of changed address of which no notice was given as provided hereunder shall be deemed to be
receipt of the notice, demand or request sent. Notices, demands and requests to the parties shall
be sent in the same manner to such other addresses as either party may from time to time
designate by mail sent seven (7) days prior to the effectiveness of such change, as provided in
this Section.

9.2 Conflict of Interests. No member, official or employee of Lessee shall have any
personal interest, direct or indirect, in this Lease, nor shall any such member, official or employee
participate in any decision relating to the Lease which affects his personal interests or the interests
of any corporation, partnership or association in which he is directly or indirectly interested.

9.3 N-=ti-litieer of | @--=-'s '~~~ a~4 Em'~-~1s. No member, official or
employee of Lessee snan ve persoinany nable o Lessor, o dany successor in interest, in the event of
any default or breach by Lessee or any of its agents for any amount which may become due to
Lessor’s successor or on any obligations under the terms of this Lease.

9.4 M~ Partners! ©  Neither anything in this Lease contained, nor any acts of Lessor
or Lessee shan ue deemed ar construed by any person to create the relationship of principal and
agent, or of partnership, or of joint venture, ar of any association between Lessor and Lessee.

9.5 *' “lerger. The surrender of this Lease by Lessee, or the mutual cancellation of it,
shall not work a merger and shall, at the option of Lessor, terminate all or any existing subleases or
sub-tenancies, or operate as an assignment to Lessar of all subleases or sub-tenancies.

9.6 Severability. If any provision of this Lease shall be adjudged invalid or
unenforceable by a court of competent jurisdiction, the remainina provisions of this Lease shall not
be affected thereby and shall be valid and enforceable to the fu  tex it permitted by law.

9.7 Binding ~ fect. This Lease, and the terms, provisions, promises, covenants and
conditions hereof, shall be binding upon and shall inure to the benefit of tt  parties hereto and
their respective heirs, legal representatives, successors and assigns. This Lease shall not be
effective and binding until each party has executed this document (or by means of counterparts,
all parties have executed this Lease).

9.8 Interpretation. This Lease shall be construed as a whole and in accordance with
its fair meaning and as though baoth of the parties participated equally in its drafting. The captions
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contained in this Lease are merely for reference and are not to be used to construe or limit the
text.

9.9 | © Issence. Time is of the essence in the performance of this Lease.
9.10 We---nty Against Payment of Considerr*i~~. Lassor warrants that it has not paid

or given, and will not pay or give, any third party any money o other consideration for entering into
this Lease.

911 Co © 7 7 rity. Each individual executing this Lease on behalf of a
corporation or other entty or organization, represents and warrants that |  she is duly authorized
to execute and deliver this Lease on behalf of such corporation, entity or organization.

9.12 ~-—-==f=~ Law. This Agreement shall be governed by and construed under the
laws of the Stawe o1 vamornia without giving effect to that body of laws pertaining to conflict of
Jaws. In the event of any legal action to enforce or interpret this Agreement, the parties hereto
agree that the sole and exclusive venue shall be a court of competent jurisdiction located in
Orange County, California.

9.13 Counterparts. This Lease may be executed in counterparts which, taken together,
shall constitute the whole of the Agreement as between the parties.

9.14 Waiv = The delay or failure of either party at any time to require performance or
compliance by the other of any of its obligations or agreements shall in no way be deemed a
wal  of those rights to require such performance ar compliance. Na waiver of any provision of
this Lease shall be effective unless in writing and signed by a duly authorized representative of
the party against whom enforcement of a waiver is sought. The waiver of any right or remedy in
respect to any occurrence or event shall not be deemed a waiver of any right or remedy in respect
to any other occurrence or event, nor shall any waiver constitute a continuing waiver.

9.15 £ " mnts. Only a writing executed by the parties hereto or their respective
successors and nay amend this Lea:

9.16 ~ tire Agreement. This Lease constitutes the entire agreement between the parties
and supersedes all agreements, documents, representations, warranties, statements, promises
and/or understandings, whether oral or written, with respect to the subject matter hereof, and no
party shall be bound by any such representation, warranty, statement, promise, or understanding
not specifically sef forth in this Lease. Should any exhibit attached hereto conflict with the terms of
this Lease, the terms of this Lease shall control.

gnatures appear on following pi  :.]



IN WITNESS WHEREOF, the parties hereto have executed this Lease on the day and year
first above written.

LESSEE:

CITY OF COSTA MESA,
A municipal corporation

WW St Dowas . Aol

Tamara Letournéau
Acting City Manager
LESSOR:

DIAMOND ENVIRONMENTAL SERVICES, LP
A California limited partnership

Dater .0 ' & 47

* Signature

Name ana 1itle

~f ek
(PRSLN

Socia Seéurity or Taxpayer ID Number

Date:

Signature

Ndame ana e

ATTEST:

City Clerk

APPROVED AS TO FORM:

}L-u M \ pate: 319 /19

Kimberly H4Il Barlow
City Attorney




APPROVED AS TO INSURANCE:

o _ - Date: _
Rut

Risk Management

D

_ Date: __
Ji

P lirector

APPROVED AS TO PURCHASING:

1/ e Phhiq

Finance ctor
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EXHIE.. A

JAG PREMIER SHOWER SUITE







EXHIBIT B

ADA CERTIFIED SHOWER SUITE









EXHIBIT C

SOLAR ELITE FLUSHABLE RESTROOMS




