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PROFESSIONAJ,  SERVICE8  A(.REEMENT
CITY  OF  'COSTA  MESA

THIS ACrREEMENT is made and entered into this lgday  of June, 2012 ("Effecti'veDate"),  by and between  the CITY  OF COSTA  MESA,  a municipal  corporation  ("City"),  and
Scott  Fazekas and Ass'ociafes  'Lnc., 9 Corporate  Park, Suite 200, Irvine  Califomia  92606, aCalifomia  corporation  ("Consultant").

WITNESSETH:

i!1,

A.  WHEREAS,  City  proposes  to utilize  the services of Consultant  as an independent
contracto-r  to Scott  Fazekas  md Associates  Inc. as more fully  described  in Consultant's  Proposalattached  as Exhibit  a'A";  and

B. REAS,  Consultant  represents that it has that degrpeof  specialized  expertise-- contemplatedwitbin  Califoia  Govemment-Code;-Section-3'71-(B-;-and="ho-lds-ml  necessary
licenses  to practice  and perform  the services  herein  contemplated;  and

C. WHEREAS,  City  and Consultant  desire  to contract  for  the specific  services  described  in
Exhibit  "A"  (the "Project")  and desire to set foi  their  rights,  duties  and liabilities  in connection
with  the  services  to be performed;  and

D. WHERF,AS,  no official  or employee  of  City  has a financial  interest,  svithin  the provisions
of  Califomia  Governrnent  Code,  Sections  1090-1092,  in the subject  matter  of  this  Agreement.

NOW,  THEREFOR2E,  for and in consideration  of  the mutuaI  covenants  and conditions
contained  herein,  the parties  hereby  agree as follows:

1,0,  SERVICES  PROVIDED  BY  CONSULTANT

1.L  ScopeofServices.  Consultantshallp'rovidetheprofessionalservicesdescribedin
Consultant's  Proposal,  a copy  of  which  is attached  hereto as Exhibit  "A"  and incorporated  he,'reinby this  ref'erence.

1.2.  Professional  Practices.  All  professional  services  to be provided  by Consultant
pursuant  to this  Agreement  shalI be. provided  by persomel  experienced  in their  respective  fields
and in a manner  consistent  with  the standards  of care, diligence  avid skill  ordinarily  exercised  by
professional  consultants  in  similar  fields  and circumstances  in  accordance  with sound
professional  practices,  It is ut'iderstood  that  in the exercise of  e'very aspect of  its role,  within  tlie
scope of  work,  consultant  will  be representing  the City of  Costa Mesa, and all of  its actions,
communications,  or other  work,  during  its employment,  rmder this  contract  is under  the direction
of  the depaitment.  Consultant  also warrants  that it is fanuliar  with  all laws  that  may affect its
performance  of  this  Agreement  and shall advise  City  of  any chatxges in any laws that  may affect
Consultant's  performance  of  this  Agreement.

Consultant  shall be solely and completely  responsible  for conditions..of  the job-site,
including  safety of  all persons  and property  d'eiring performance  of  the work,  and the Consultant:
shall  fully  comply  yvith all State, Federal  and other  laws, rules, regulations,  aiad orders relating  to
the safety  of  tlie priblic  and workers.



The right  of  the Engineer  6r the City's  Representative  to conduct  con5truction  :review.or.

observation  of  the Consultant's  performance  shall not include  review  or.observation  of the

adequacy  of  the Consultant's  safety  measures  in;'on,.or  near  the construction  site.

(x)nsttuctio:ffmajeffalQand eq'aipm:e:nt'may  o'rRyW sto'red W'streets, roads,  or sidewalk'areas  if

approved  by  the Engineer.

1.3,  Performance  to Satisfaction  of  City.  Consultant  agrees to perform  all the work  to

the complete  'satisfaction  of  the City  andwitbin  the.hereinafter  specified.  Evaiumtions.of  thea

work  wili  be done  by  the-City  Glerk.or  her  desigriee,  If  the quality'of  work  is not  satisfactory,

City  inits  discretionhas  theright  to:

 (a) . Meet  'Hith Con:tant  io re'view the, quality of the work and resolve the

matters  Of concern;

(b)  Require  Consultant  to repeat  the work  at no additional  fee until  it is

satisfacto7;affigor-,  .- . -.

(C) Terminate  the Agreement  as hereinafter  set forth.

1.4.  . Cotant  warrants  that  it  shall. perform  the services  required  by this

Agreement  in compliance  with  an applicabie  Federal  and California  employment laws includin@,

but  not limited  to, those laws  related  to minimum  ho-i.irs and wages;  occupational  health and

safety;  fair  employment  and enaployment  practices;  workers'  compensation  insgance  and safety

in  employment;  and all other  Federal,  State and local  1a,qs and ordinanees  applicable  to the

servicesrequiredundertbisAgreement.  Consultantshallindemnifyandho:14hlessCity'from

and against all claims, demands, payments,.suits, actions,pro<4edin@y'pd-judgments  of every

nati'ire  and description  including  attorneys'  fees and costs, presented,  brought,  or recovered

against City for, or on @cco'mt  of any. liability  under any of the ab'ove-mentioned laws, wbich

may be iricurred  by.reason'of  Conmt'ai4t!:s performance under this Agreiment.

1.5.  Non-discrimination.  In performing  this  Agreement,  Consultant  shall  not engage

in, nor permit  its agents to engage in, disc:ation  in employment of pexsons because of their

race, relibo'ion, col.or= national oigin,  mcestry, age, physical liffidicap,  medical copdition, marital

status,  sexual  gender  or sexual  orientation,  except  as permittedpursuant  to Sec'ti'on 12940  of  the

Gove:tnnient  Code.

1.6. Non-Exclusive  z%reement.  Consultanr acla'iowledges  that City may enter into

agreem;ents  syith other,consultantg  for services  si6ailar  to the services  that  me subject  to this

Agreement  or In,Qy ha've its..offi  erripIoyees  perform  services similar  lo those services

conte'mplate4 by t's  Agreement- '

1.7,  Delegation  ai'id Assient.  This  is a personal  service  contract,  and the duties  set

fo:ith he:tein shetll ffot::pq'4eiegate4,,"o:;.asnigi';i@d,io any pe:'rson tjr.entity  4qut  the, prior written

corisent,of  CiH.. Con.iuhant may,e:ngage a sqbcontractor(s:)as.pem'ffltted. 't'y law md may employ I

otber personhel  to perf6:n'n services cqntfflplated  by this Agreement at,'Consultant's sole cost
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and expense.

1.8.  Confidentiality.  Employees  of  Consultant  in the course  of  their  duties  may haye
access to financial,  accounting,  statistical,-  and, personnel  data  of private individuals  and
employees  of City.  Consultant  coyenants that all data,  documents,  discussion,  or other
infon'nation  developed  or receiyed  by Consultant  or provided  for  performance  of  this Agreement
are deemed  coafidential  and shall  not be disclosed  by ConsuItant  without  written  authorization
by City.  City  shall grant  such  authorization  if  disctosure  is required  by law.  All  City  data shall
be returned  to City  upon  the temiination  of  tis  Agreement.  Consultant's  covenant  under this
Section  shall  swvive  the termination  of  this Agreement.

2.0.  COMPENSATTON  ANI)  BILLING

2.1.  Compensation.  As compensation  for  the provision  of  services  outlined  in Exhibit
"A"  and in accordance  with  this agreement,  Consultant  shall  be paid  in accordance  with  the fee
scpedule set fortu in Exhibit ffiA,".attached.hereto and iricorporated-by-reference.-(;onsultant'-s-7-

-total-compensation-sharl-nUt--ex-ce-6d-fi-Q6-)iun-dFOd  thirty  six  thousatid,  o-ne'F7unared twenty  Dollars
($536,120.00).

2.2.  Additional  Services.  Consultant  shall not receive  compensation  for  any services
provided  outside the scope of services  specified  in the Consultant's  Proposal  or in an amount
exceeding  $536,120.00  unless the City or the Project Manager  for this Project,  prior to
Consultant  performing  the additional  services,  approves  such additional  services  in writing.  It is
specifically  understood  that oral 'requests  and/or  appro'vals of such additional  services or
additional  compensation  shall  be barred  and are unenforceable.

2.3.  Method  of Billing.  Consultant  may submit  in'voices  to City supervisor  for
approval  on a progress  basis,  but no more  often  than hyo times  a month. Said in'voice  shall be
based on the total of all Consultants'  services which  haye been completed  to City's  sole
satisfaction  as of  the date the in'voice  is created. City  shall  pay Consultant's  invoice  within  foity-
fiye  (45)  days from  the date City  -receiyes said invoice.  Each  invoice  shall  describe  in aetail, the
services  performed,  the date of  performance,  and the associated  time for completion.  Any
additional  services approved  and perfonned  pursuant  to this Agreement  shall be designated as

"Additional  Services"  and shall identify  the number  of  the authorized  change order,  where
applicable,  on all invoices.

2.4.  Records  and Audits.  Records  of  Consultant's  services  relating  to this Agreement
shall  be maintained  in accordance  s'vitli generally  recognized  accounting  principles  and shall be
made  available  to City  or its Project  Manager  for inspection  anUo'i'  audit  at mritually  com'enient
times for a lie'iiod  of three (3) years from the Effective Date.

3.0,  TIME  OF  PERFORMANCE

3.1.  Commencement  and Com'pletion  of Work.  The professional  services to be.
performed  pursuaitt  to this Agreement  shall commence  within  five  (5) days from  the Effecti've

Date of this Agreement. Failure to commence work in a timely manner and/or diligently pursue
work  to completion  may  be grounds  for  termination  of  this Agreement.
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3.2. Excusable Delays. Neither party shall be responsible for delays or lac3 of

performance  resulting  fiom  acts beyond  the reasonable  control  of  the party  or parties. Such acts

shall include.; bt7't'n5t.'b6'limited  tb,''acts of G6d, 'fii:e,'strik'es,  ffiaterial  ffh6f'Qages, compliance with

lasvs or r6@ulfftiong; ri6js,'acts 6f  %M; 't'r  anyaotJier cohditioffs beyond.'the reasonable control of a

parfy'.

3.3 "' Li4tiidateaDarnaJe's," In tM e"Vent of'.iji6xcusa.ble delays, 'for each consecutive

4.1. 25@.  ThisAgreementshallcommenceontheEffectiveDateandcontinuefora
period  of  12  months  ending  on June 30, 2013,  unless  previously  terminated  as pro'videdherein  or

as otherwise  agreedto  iny'vriting  by the pmties.  This  Agreementmay  be extended  four  (4)

additionaI  one (1) year  renewaI  periods  upon  mutual  agreement  of  the City  and the Co:asi'iltant.

4.2.  Notice  of'Termination.  The City  reserves  and has the right  and priyilege  of

canceling,  suspending  or abandoning  the execution  of  all or any part  of  the work  contemplated

The termination  of  this  Agreemen.t  shil:  be: deeffied effective'up;6n  're6eipt: of  the notice of

termination.  . hi  the 'e'vent of such  teation,  Cons'ultant  shall. immediately  st6p rendeiing

services  wider  this  Ag+'eement  unless  diiected  otherwi'se  by  tbe City

4.3.  Compensation.  In the event of termination,  City  shaIl pay Consultant  for

reasonable  costs incuned  and professionaI  services  satisfactorily  performed  up to and including

the date of  City"s. written notice of teaf"on.  Compensation,.:jpr, 7pr;k  in pyogress shall be

proratedi  as,to  the 'petceritage  of  work  compieted"as  of  the.effective  date of  terminatiori  in

accordance  'with.  the feeij set.forth  her'e,mx. h'i ascertainiffg:-the  proft,ssional  services actually

re'ixderedffie-reundejuptotheeffictiw.  date ofteatioTh  ofthis'Agre6ment,'considerationshall

be given to.'botb':66mple'[:e:d work md work m.proiqOs,' to compIet6 ma incomplete drawings,

atxd to other doc'ents  pe'itg  to the services conte4piated herffi  whether deliyered to the

Cityoyintbeposrsessionofthe €?onsultant..   . . 

4.4  Documents.  In the event of termination  of this Agreement,  all documents

prepared  by Consultant  in its perfomaiice  of  this Agreement  including,  but  not limited  to,

finished or unfinished desigji,  development and co'mtruction documents, da$ stadies, drawings,

maps  and repo:is,  sfiall  be delivered  'eo the City  within  ten (10) days  of deli-ve-ry of  termination

notice  to Cons'ultap.t,  at no cost  to.City.  Any  use af  't;completed'4ocuments  without specific

"vvritt.en authorizatio"n  from  Consultant  shau be aJt City's  sole risk-  and without  liability  or }egal

expense  to Consultant.

5.0,  'INSCE

5,I;.  MiimumSeo'peahd'LiitsofInsmance.  Consultantshallobtain,maintain,and

keep, jn, $  %<e- apd e,ffepj=,duriixg  t5e ufe, 6f $,aAgreemefit.a24a,of 'tl-ie.fpl2owing minim'i.un

scope of  iffismance  co'veragepmth an :mffirran=.6ompatiyadmi'ffed  to do' bitsiness  in California,

rated "A,"  Class X, or better in the mogt recent  Best's  Key 'fnsurance  Rating  Guide, and
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approved  by City:

(a)  Commercial  general  liability,  including  premises-operations,

products/completed operations, broad -form prope:ity damage, blanket
contractual  liability,  independent.  contractors,  personal  injury  or bodily
injury  with  a policy  limit  of not less than  One  Million  Dollars
($1,000,000.00),  combined  single  limits,  per occurrence.  If  such insurance
contains  a general aggregate  limit,  it shall apply  separately  to this
Agreement  or shall  be twice  the required  occurrence  Iimit.

(b)  Business  aritomobile  liability  for owned  vehicles,  hired,  and non-owned
vehicles,  with  a policy  limit  of not less than  One  Million  Dollars
($1,000,000.00),  combined  single  limits,  per occurrence  for  bodily  injury
and property  damage.

(c) 3'orkers:  compens,ation insurangeasrequired by the State-of-Ca.l-ifornia

compensation  insurer  wai'ving  subrogation  rights  under  its  workers'
compensation  insurance  policy  against the  City,  its  officers,  agents,
employees,  and yolunteers  arising  from  work  perfomied  by Consultant  for
the City  and to require  each of  its subcontractors,  if  any, to do likewise
inder  their  workers'  compensation  insurance  policies.

il

(d)  Professional  errors  and omissions  ("E&O")  liabi[ity  insurance  with  policy
limits  of  not less than One Million  Dollars  ($1,000,000.00),  combined
single  limits,  per occurrence  and aggregate.  Architects'  and engineers'
coverage  shall  be endorsed  to include  contractual  liability.  If  the policy  is
svritten  as a "claims  maae"  policy,  the retro date shall  be prior  to the start
of  the contract  worlc. Consultant  shall obtain  and maintain,  said E&O
liabiIity  insurance  during  the life of  this Agreement  and for  three years
after  completion  of  the work  hereunder.

5.2.  Endorsements.  The comtnercial  general liability  insurance  policy  and business
automobile  liability  policy  shall  contain  or be endorsed  to contain  the following  provisions:

(a) Additional  insureds:  "The  City of Costa Mesa and its  elected and
appointed  boards,  officers,  officials,  agents, employees,  a.nd yolunteers  are
additional  insureds with  res-pect to:  liability  arising  out of activities
performed  by or on behalf  of  the Consultant  pursuant  to its contract  with
the City;  products  and completed  operations  of (he Consultant;  premises
oivned,. occripied  or used by the Consultant;  automobiles  owned,  leased,
lured,  or bonowed  by  the Consultant..

(b)  No'tice:  "Said  policy  shall not termixiate,  be suspended,  or yoided,  nor
shall  it be cancelled,  nor the coverage  or liinits  reduced,  rintil  thirty  (30)
days affer  written  notice  is given  to City.

(c)  Otl-ier insurance:  "The  Consultant's  insurance  coverage  sl'iall be primai:y
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insurance  as respects  the City  of  Costa  Mesa,  its officers,  officials,  agents,

employees,  and volunteers.  Any  other  insurance  maintained  by the City  of

e6sta:aMe3h."shall'-be'  excess'md  riot, conibiuting  with  the insurance

(e)  The ConsuI'tant"s  imurance  shal} apply  separately  to each insured against

whom  cIaii  is"'made -or sit  'is bjought,  except  mth respect to the limits of

the  iwe;r's  lia'bility.

5.3.  DeductibleorSeLfhisuredRetention.Ifanyofsuchpo}iciesprovideforadeductible

or self-insured  retention  to provide  such coverage,  the amount of such deductibl6 or self-insured

- retentions&ll-b6-appriyved-ffiAdvmcebyCity;:-No-poJicy'of-:insuraffce'issuedastowhichthe
City is atjadditi6ni  insured sJffl! contain airoWsi6n'whi<,h i'eqx'tire9'tbatno insu'ed exceptthe
namedinsureacmsatisfyysiichdaauctibleor-s51f-insuftdretffiffifion,'   .'

': ' 5.4::":' :a'Gertificates.;Jor. Wmane'e':.'. ' eoffsi'OItant"':Wall"pta:vi'dei 't.o City certificates of

insurance sho'i'Oiffg the'ffisurahce'4ejagesaatia 'requme'd endorseffients described above, in a

form and content approyed by City, prior to pejfo4  any servi6es'mder this Aor eement,

5.5-  Non-limiting:  Nothing  in this Section  shall  be eonsfmed  as limiting  in any way,

the  indemuification  proyision  c6ntained  in  this  Agreement,  or the extent  to which  Consultant

may  be held  responsible  for  paymeffits,of  damages  to persons  or property-

6.0.  GENERALPRO\ISIONS  '.  ==

6.1.  aEntjreAgreementJ Tis-Agr'eeffient,eonstiffitestheentiieAgreementbe5rveenthe

parties  with  respect  to any matter  referenced  Herein  'aju& asupe'sid="my and all other prior

yviitings  and oral  negotiations.  This  Agreement may  be modified  only  in writing,  and signed by

thepartiesininteresfatthetimeofsuchmadification.  Thetemis6fttffiAgreement.shallpre'vail

oyer any:fficonsis€ent p4ovisio'n in giy otrer co:ntract document appaur':enant hereto, inclndin@

exhibits  to this  Agreement.  a

. 6.2.  Representatives.  The  Chief  Executive  Office:r  for  the City  of Costa IMesa ("City's

CBO") o.r 1-4s or he: designee shall be the representative of Crty for4juqoses of 'this Agreement
and  may,issue  ail c6nsents,'  ap-provNs,difectives  'aixd: agreeffients.on behalf of  the City, called for

by  this  Agreement,:except  as otherwise  expre+ss}y p-i.ovided  in:this  A:e6ment.

Consultant  shall  desighate,  a -repre'sentative  for  puiposes  of t's  Agreement 'who

shall  be authorized  to issue all consents, app'rovals,  directives  and agreements on behalf of

Consultant  called,for-.by  tlffs Agreemenl  except as'.otherwise expjessly proyided in this

A  greer'.ent.  . a

6.3,  Project  Managers.  City  s'hall' designate  a Project  Manager to work directly with

qonsultant.in.theperformance ofthis A@eef'ment.

6
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Consultant  shall designate  a Project'Manager  who shall represent  it and be its
agent  in  all'consultations  with  City  during  the tei'm  of  this Agreement.  Consultant  or its Project
Manager  shall  attend  and assist  in all coordination  meetings  called  by City.

6.4.  : Any  notices,  documents,  conespondence  or other communications
conceniing  this Agreement  or the work  hereunder  may be provided  by personal delivery,
facsimile  or mail  and shall  be addressed  as set forth  below.  Such communication  shall be
deemed  served or delivered:  a) at the time  of  delivery  if  such  communication  is sent by personal
deliyery;  b) at the time  of  transmission  if  such communication  is sent by facsimile;  and c) 48
hours  after deposit  'in the U.S. Mail as reflected  by the  official  U.S. postmark  if such
counication  is sent  through  regular  United  States mail.

IF TO CONSULTANT:

Scott  Fazekas  -and Assoc.  -Inc.
9 Corpi-fAt6  Pmk,  Suite  ZOO ---
Inine,  CaIif,  92606

Tel: 949.475.290l

Fax: 949.475.2560

Attn:  Scott  Fazekas

E-mail: sfairvine@aol.com

IF TO CITY:

-'-City  of  Co-sta Mes-a

77 Fair  Drive

Costa  Mesa,  C.A 92626
Tel:  714-754-5604

Fax:  714-754-4856

Atto:  Khanh  Nguyen

6.5. Drug-free  'vVorkplace  Policv.  Consultant  shall  provide  a drug-free  workplace  by
complying  with  all provisions  set forth  in City's  Council  Po[icy  100-5,  attached  hereto as Exhibit

"D"  and  incorporated  herein  by reference.  Consultant's  failure  to conform  to the reqriirements
set forth  in Council  Policy  100-5 shall  constihrte  a material  breach  of  this  Agreement  and shall
be cause  for  irnrnediate  termination  of  this  Agreement  by City.

6.6.  Attorneys'  Fees: In  the event  that litigation  is broright  by any party  in connection
with  this  Agreement,  the prevailing  party  shall  be entitled  to recover  fron'i  the opposing  paity  all
costs  and expenses, including  reaso:t'iable  attorneys'  fees, incuned  by the prevailing  party  in the.
exercise  of  any of its rights  or remedies  hereunder  or the enforcement  of ai'iy  of  the terms,
conditions,  or provisions  hereof.

6.7.  Governing  Law:  This  Agreement  shall be go'verned  by and constnted  under the
laws  of  the State of  California  without  giving  effect  to that body  of  laws pertaining  to conflict  of
laws.  In  the e'vent of  any legal  action  to enforce  or interpret  this Agreement,  the parties hereto
agree that  the sole and exclusi've  'venue shall be a coy'irt of  competent  jurisdiction  located in
Orange  Corinty,  CaIifornia.

6.8.  Assionrnent:  Consultant  shall  not voluntarily  or by operation  of law assign,
transfer,  sublet  or encumber  all or any part  of  Consultant's  interest  in this Agreement  without
City's  prior  wt'itten  consent,  .,%y  atte,mpted assignment, transfer,  sublett.ii"ig Or encrin'ibrance
shaIl  be void  and shall constitute  a breach  of  this Agreement  and cause for  termination  of  this
Agreement.  Regardless  of  City's  consent,  no subsetting  or assignment  shall release  Consultant  of
Consultant's  obligation  to perform  all other  obligations  to be performed  by Consultant  hereunder
for  the  term  of  tlaffs Agreement.
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6.9- Indemnific'ation and Hold,HamiLess.Cohsultanlagrees to defend, indemnify,'hold

free and harmles.n:tl';e,qjty, its elected offjcials, oificer,i, 'agents and 6mpIoyees.; at Consultant's

brought against the City, its elected officiaIs, <iffi=rs, agents qd employees arising out.of the

complaint or Quit 6sserts liabiiity against the cit'r,. iis eIeetea of@cials, officers, agents and

employees  based  upon  the work  performed  by the Consultant,  its e;mployees, andfor  authorized

subcontractors under this Agreement, whether or not the Co't4s'ilfant,  i3empIoyees, and/or

authorized  subcontractors  ate  specifically  named  or otheri'vise  asserted  to  be liable.

indemnification of the City fyq%:s,  actions, complaints 6r its  a0ffig qOt oft:e  sole active

negU.genceorivil}f:mi.7copdqct'6f$e;City. TMsprovisionshallsupersedeaBarepIaceallother

indemnity  provis<6ns'66ntffied" either  in the City's  specificatil6ns  or (I;:6iisultapt's  Proposau,

which  shall  be of  no force  ffia.effe6%.

6.10. Independent  Contractor.  Consultant  is and sl,an be ac&g  at all times as an

independent  contractor  and not  w an employee  of  City. Consuitant  shall  have no power  to incur

any  debt,  gbligation,  or liability  on behalf  pf  City  or otlie.i'vise  agt on behalf  pf  City  as an agent.

Neither  (;ity  nor  any of,its  agents shall  have. control  ove:r ice conduct  of  Comultant  or any of

Cons'hiIltqj>s ;pJ.oyees, excep'3as. Sa6'l: forth in.$s  ,%'teepaenti.  Cons'iiftant shall not, at any time,

or in any.3nape;,  repre4ent-.thq;  it.dr any of its or emplqyees are in any .i,auner  agents or

employees 6f  City. Coffisultant shall se.cu;e,'at its. 861!, expense,'snd % respoqible for any'apd all

payment of Jncome Ta'ff, Social Secxity, St.ate Disability Ins'urance.Compensation,

independent  conffactor  relationship  created by tbis Ag're:6'ment  ConsuItant  ftuther  agrees to

indemnify  and hold  City  haimless  fiom  any failure  of  Consultant  to comply  v.rith the applicable

worker'.s!-compensgtion  laws, C;,%ty 4hall have $e right to ogset against.tl'ie ainount of any fees

due to (,gmu%tant,,mder this. Agreement. 4y  amount..4ue;to qity.fro'z.Con:rant  as a result of

Consr41,ta.n';'@ 'Failur6 to'ptomptly,p.ay'to, City an,y reiib'urseient.or indemnifipation.arising under

this pm:agr4ph.

6.11.  PERSB1igibilitvIndemnification.Tnthee'ventthatConsultantoranyemployee,
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No$ithstatidjng  any other agency, state or federal policy,  rule, regulation, law qr,
ordinance  to the  contrary,  Consultant  and any of  its  employees,  agents,  and subcontractors
providing  service  under  this  Agreement  shall  not  qualify  for  or become  entitled  to, and hereby
agree  to waive  any claims  to,  any  compensation,  benefit,  or any  incident  of  employment  by  City,
includirig  butnot  limited  to eligibility  to enroll  in PERS  as an employee  of  City  and entitlernent
to any  contribution  to be paid  by  City  for  employer  contribution  and/or  employee  contributions
for  PERS  benefits.

6.12. J.  In the event any claim or action is brought against City relating to
Consultant's  performance  or services  rendered  under  this  Agreement,  Consultant  shall  render
any  reasoriable  assistance  and cooperation  which  City  might  require.

6.13.  Ownersbi'p  of  Documents.  All  findings,  reports,  documents,  information  and data
including,  but not  Limited  to, computer  tapes or discs,  files  and tapes furnished  or prepared  by
Consultantor  anyof  its subcontractors-in-thacou.se-ofperformance-of  this  Agreement-shall-be--  --
and-remain  the-sole-property  of  City.  C6n-siilfit  a-gre:6s that  i"j-s-uc-h-aTh-cuments or information
shall  not  be  made  available  to any individual  or organization  without  the prior  consent  of  City.
Any  use of  such  documents  for  other  projects  not  contemplated  by  this Agreement,  and any use
of  incomplete  documents,  shall  be at the sole risk  of  City  and  without  liability  or legal  exposure
to Consultant.  City  shall  indemnify  and hold  harmless  Consultai':it  fron'i  all claims,  damages,
losses,  and  expenses,  including  attorneys'  fees, arising  out  of  or resulting  from  City's  use of  such
documents  for other  projects  not contemplated  by this  Agreement  or use of incomplete
documents  furnished  by Consultant.  Consultant  shall deli'ver  to City  any f:indings,  reports,
documents,  inforrnation,  data,  in any  form,  including  but not  limited  to, computer  tapes, discs,
files  audio  tapes or any other  Project  related  items  as reqyiested  by City  or its authorized
representatiye,  at no additional  cost  to the City.

6.14.  Public  Records  Act  Disclosure:  Consultant  has been advised  and is aware  that  all
reports,  documents,  information  and data including,  but not  limited  to, computer  tapes,  discs or
files  furnished  or prepared  by Consultant,  or any of  its  subcontractors,  and provided  to City  may
be subject  to public  disclosru'e  as required  by the California  Public  Records  Act  (California
Government  Code  Section  6250 et. seq.).  Exceptions  to public  disclosrire  may be those
documents  or information  that  qrialify  as trade  secrets,  as that  term  is defined  in the California
Govermnent  Code  Section  6254.1,  and of  which  Consultant  inforn'is  City  of  such  trade  secret.
The City  'svill endea'vor  to maintain  as confidential  all information  obtained  by it that is
designated  as a trade  secret.  The City  shall  not, in any way,  be liable  or responsible  for the
disclosure  of  any  trade  secret  including,  without  limitation,  those  records  so marked  if  disclosure
is deemed  to be required  by  law  or by order  of  the Court.

6.15.  Conflict  of hiterest.  Consultant  and its officers,  employees,  associates  and
subconsultants,  if  any,  will  comply  svith all conflict  of  interest  statutes  of  the State  of  California
applicable  to Consultant's  services  under  this agreement,  includ.ing,  but not limited  to, the
Political  Refoim  Act  (Croyei'nment  Code Sections  81000,  .) and Govemment  Code  Section
1090.  During  the term  of  this  Agreement,  Copsultant  and its officers,  employees,  associates  and
subconsultants  shall  not,  without  the prior  written  approyai  of  the City  Representati've,  perform
work  for another  person  or entity  for  whom  Consultant  is not  cutarently  perforining  work  that
would  require  Consultant  or one of its officers,  employees,  associates  or subconsultants  to
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abstain  from  a decision  under  this  Agreement  putsuant  to a conflict  of  interest  stati'ite.

6.16... Res"p'onsibilityfor.Effors;-Consulfm'tshallIberesponsibleforitsworkandresults

drawings, estimates and other ConsuR.ant pr6fessioni  'services necessai7  to rec'and  correct
the matter  to the sole satisfaction  of  City  and to participate  in any meeting  required  with  regard

to the correc'eion.'

6.17.  'Ptohibited Em'plovment Cons'OItant'will not employ any re%u  employee of
City  while  this  Agreement  is in effect.

6..t8- Ordero-f.Precedence.Intheeventofaninconsistency.mthisAgteementandany
of  the attAched.Bxl'ibi%s;Stbe.te;ffis se€fortTh in-this.Agree'ment-shaltpie'vail.'-If;and-to-the.exf.ent-

this j'g'eet4entipc.6rporates,ab7referenceany3:ro""oisioffi6fany aqcuii't6nt, s'@chpr6yisi6nshallbe
deemejl a pmt  6f-:his 'ee'meut.=  'Ne:vertheless,  'if there is"miy"conffiQfaiong.the  terms and
conditions  4this  Aimie't"arid.those'of.iysuch.pYois"on  oFpmvisiots  s6 incorpotated by

6-19.  . Each:artysbalToear'itsoymcost.iandfeesincurredinthepreparationand

negotiation  of  this Agreement  aiia  in the perfonnance  of  its obIigations  hereunder  except as

expressly  pro'vided  herein,

6.20.  No  Third  Party  Beneficiary  Rigbts.  Tbis  Agteeinent  is entered  into  for  the sole

benefit  of  City  and Consultant  and no other parties are intended  to be direct  or incidental

beneficiaries  of  this Agreement  and no third  party  shall  have any n'ght  in,  'untler  or to this

Agreement.

.6.21;  - :Paragtapbs  ana subparagr'aph  headings' contained  in this Agreement

ate incj'4&ed solely for: conv<,nience  and. are :not intehded  ato modify,explain.  Or to be a full or
accurate"  aescription of  the 6on!ent  theteof  and shin not in any way affect  the meaning  or

interpr6tati6n  ofthisA:eement.',  '

. 6.2.:2.. C6nstruction,.Thepartieshayeparticipatedjointly'in.thenegotiationanddraftin3

of this- %eemen-[:.; 'h'i the.;'e'vent ;4  ambiguity  or question of ifftent or interpretation arises with
respectato'tbis  Agte:ement,  msAgreeffie.qt  shall=be  constnied,as  if  dtaafted joiqtly  by the parties

and in accordance  with  its fair  meaning. Th6re  shall  be no presption  or,bu'rden  of proof

fa'voring  or disfayoring  any party  by virtue  of the authorship  of any of  the pro'visions  of tlns

ot respect'ive

a
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this  Agreement  shall  be effective  unless  inwriting  and signed  by a duly  authorized  representatiyeof  the  party  against  whom.  enforcement  of  a waiver  is sought. The waiver  of  any rightor  remedyin respect  to any occurrence  or event  shall  not be deemed  a wai'ver  of  any right  or remedy inrespect  to any other  occunence  or event,  nor  shall any 'viitaive,r  constitute  a continuing  waiver.

6.25. 4.  If  any provision of this Agreement is determined by a court ofcompetent  jurisdiction  to be unenforceable  in any circumstance,  such determination  shall notaffect  the validity  or enforceability  of  the rema'ining  terms  and pro'visions  hereof  or of theoffending  proyision  in any other  circumstance.  Notwithstanding  the foregoing,  if  the value ofthis Agreement,  based  upon  the substantial  benefit  of the bargain  for any party,  is materiallyimpaired,  which determiuation  made by the  presiding  court or  arbitrator  of competentjurisdiction  shall  be binding,  then both  parties  a,o'ree to substitute  such provision(s)  through  goodfaith  negotiations.

6.26.  Counterparts.  This Agreement  may be executed  in one or more  counterparts,  each    o.f. wig5  shaIl, be deemedan-original.-  -A-11-counterparts-shall-b-e-  c6i'i-s-t-ru-e-d--tog-ether and.shall.----  ----constitute'one-a-greeri'ien-t.  -

6.27, ' Corporate  Authoritv.  The persons executing  this Agreement  on behalf  of theparties  hereto warrant  that  they are duly  authorized  to execrite  tbis Agreement  on behalf  of  saidparties  and that by doing  so the pait.ies hereto are formaIly  bound to fhe provisions  of thisAgreement.

IN  WITNESS  "v'+'HEREOF,  the pmties  hereto  have caused this Agreement  to be executed byand tlmough  their  respectiye  arithorized  officers,  as of  the date first  above written.

CJTY  OF COSTA  IV[ESA,
A municipal  corporation

Mayor  of  the City  of  Costa  Mesa

CEO  c'f Costa  Mesa

Date:

Date:

(;,, h9[;7,,
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Social  Security  or  Taxpayer  ID  Number

APPROVED  AS  T(2-FORM:

APPROVED  AS  TO  INSURANCE:

Fate:  bblt3ii2,,

Date:  (c )tg) 7,,)

APPROVBD  AS  TO CONTENT:

ATTEST:

Of  the  City  of  Costa  Mesa

Date:  (>  '-'E -/'

Date:
(,lpq{ta
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